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PREFACE. 



The object of the Authors has been to produce, 
at the lowest possible price, a book useful to 
both branches of the Profession ; enabling the 
Solicitor clearly to see whether he has a foun- 
dation to work upon, and how to work, and, 
at the same time, valuable to his brethren at 
the Bar, as containing, in a shape convenient 
alike for the pocket or bag, and for Court use, 
all the decisions now upheld of both the Old 
and the New Courts. In the "Practice" (for 
which the senior Author is responsible), will be 
found a complete summary of the decisions in 
that branch ; in the " Digest of Evidence" (by his 
coadjutor) are collected together all the decisions 
(ipsissimis verbis), without gloss or comment, 
which can guide the profession in the selection 
of evidence, and in judging the probable effect 
which, notwithstanding the recent changes, such 
evidence will have when adduced in Court ; while 
in the Appendix will be found all the necessary 
Acts of Parliament and the Rules and Orders of 
the Court, with such skeleton Forms as may 
guide in framing others. 

Deeply impressed with the necessity of making 
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their work as complete as could be, the Authors 
have delayed its publication as long as possible, 
and they feel justified by the result, since they 
can now add both the late important decisions, 
and the latest Amendment Act, which consider- 
ably affects the custody of children, marriage- 
settlements, and also admits evidence hitherto 
rejected. 

They are aware that such a book must be far 
from perfect ; but they are convinced that if it in 
any measure realise their ideas, it must prove 
useful ; and they trust that, lightening the labour 
of many, it may at least obtain some favour 
from those whom its object is to assist 

Temple, R. T. T. 

January nth, 1860. s R. D. M. L. 
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ADDENDA ET CORRIGENDA. 



Page 1, line 1, dele Becond "the." 
„ T, bottom, add, it is doubtful whether the Court can, after a 
divorce a mensa et thoro, hear a petition for judicial 
separation. Ciocd v. Ciocci, 1 Sear. & Sm. 24. 
„ 17, line 7, add, and if a citation has issued for dissolution 
of marriage on the ground of adultery and desertion, 
and the petition is afterwards amended by adding a 
charge of cruelty, if the respondent has appeared a 
fresh citation is not requisite. Rowley v. Rowley, 29 L. J. 
P. & M. 15. 
„ 31, line 11, for " 54/' read 51. 
„ 81, line 16, ditto. 
„ 87, line 9 from bottom, add, and in Seller v. Seller, 28 L. J, 

P. & M. 99, the demurrer was overruled. 
„ 45, line 26, for " MSS." read 28 L. J. 80 (note). 
„ 50, line 1, dele '• notice shall." 
„ 60, line 25, dele "L.T." 
„ 52, line 8, add— 

A respondent charged with adultery did not traverse, 
but pleaded adultery, cruelty, and wilful misconduct on 
petitioner's part:— Held, that the jury could not take 
cognizance of the allegation not traversed, and that the 
respondent was bound to begin, and that after verdict 
against her on those pleas she could not cross-examine 
on the allegations not traversed. Bacon v. Bacon and 
Bacon, 1 Sear. & Sm. 68. 
„ 52, lines 18 and 21, for " L. J." read L. T. 
„ 54, line 5, after " 80," add, but see now 22 & 23 Vict. c. 61, 

b. 6, App. liio. 
„ 54, lines 17 and 18, for " Lane v. Lane and Robinson," read 

Robinson v. Robinson and Lane. 
„ 55, line 2 from bottom, for "awful," read lawful. 
„ 59, line 18, after "vixerit? add, but see now 22 & 23 Vict. 

c 61, b. 5, App. liio. 
„ 60, line 6, after " decree," add, or even after such final decree 
has been made. 
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Page 60, line 14, after M 85," add, 22 & 2d Vict c. 61, b. 4. App. 
liia. 

„ 61, line 18, for " L. J." read L. T. 

„ 64, line 9 from bottom, add — 

The order for permanent alimony should be embodied 
in the decree dissolving the marriage; and if this be 
neglected and the decree has been pronounced and regis- 
tered, the Court cannot interfere, Vicar* v. Vicars, 29 L. J, 
P. & M. 20. 

„ 65, line 8, add, where the Court is satisfied of the husband's 
poverty, it will not grant an attachment, bat will allow a 
fi./a. to issue. Ward v. Ward, 29 L. J. P. & M. 17. 

„ 68, line 16, for " affects/ read affect. 

„ 73, line 1, dele "fore." 

„ 78, line 19, for " Horner; 9 read Homer. 

„ 76, line 12, add, where in a suit of nullity the pretended hus- 
band had deceived the alleged wife with regard to the 
validity of the marriage he was ordered to pay her costs. 
Midgdey v. Wood, 1 Sear. & Sm. 70. 

„ 78, line 8, for " not yet reported," read 28.L. J. P. & M. 94. 

„ 78, line 11, add, but if the Court is satisfied of the hus- 
band's inability to pay costs, it will be unwilling to 
grant an attachment. Ward v. Ward, 29 L. J. P. & 
M. 17. The wife may claim to have a sum deposited 
in the registry as a security for costs ; and that sum will 
be appropriated to her costs in any event ; but if she 
foils, no more will be allowed. White v. White, 1 Sear. 
& Sm. 77. 

„ 81, line 18, add, but where a petition for dissolution on the 
ground of adultery, desertion, and cruelty, had been 
heard before the new act, and the evidence of desertion 
and cruelty having failed a decree of judicial separation 
had been pronounced, it was held that a new petition 
for dissolution could not be filed. Bevan v. Bevan, 1 
Sear. & Sm. 76. 

„ 88, line 7, for " 88," read 38. 

„ 88, line 8 from bottom, for " 89," read 32. 

„ 84, line 9, for •« 2 Hagg. 248," read 1 Hagg. Con. 248. 

„ 84, line 10, for " 2 Hagg. 441," read 2 Hagg. Con. 441. 

„ 84, line 11, for " 2 Hagg. 481 ," read 2 Hagg. Con. 481. 

„ 86, line 1, for "1 Hagg." read 2 Hagg. 

„ 92, line 13, add, and where a petitioner alleged that he was 
a surgeon, and that the co-respondent lived in his house 
as assistant for two years, and that the adultery was 
committed " on divers occasions " during that period ; 
this was held sufficient to inform the respondent of the 
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kind of case she had to meet. Smith v. Smith and Lid- 
dard, 1 Sear. & Sm. 1. 
Page 96, line 17, for * 1 Hagg. 303," read 1 Hagg. Con. 308. 

„ 97, line 4, for « 2 Hagg. C." read 2 Hagg. Con. 11. 

„ 103, line 3, for " 2 Hagg." read 1 Hagg. 

„ 103, line 10 from bottom, for « 721," read 722. 

„ 103, line 9 from bottom, for " solicition," read solicitation. 
• „ 106, line 17, for " 2 Hagg." read 3 Hagg. 

„ 108, line 18, for " 17," read 173. 

„ 108, line 19, dele " Smith v. Huson, 2 Phill. 254." 

„ 109, line 8, for " 30/' read 60. 

„ 112, line 5 from bottom, for " 2 Hagg." read 2 Hagg. Con. 

„ 113, line 8 from bottom, for " 27," read 28. * 

„ 120, line 5, add, the wife is not entitled to alimony where 
judicial separation has been decreed by reason of her 
cruelty. White v. WMte, 1 Sear. & Sm. 77. 

„ 122, line 11 from bottom, for " 25," read 28. 

„ 128, line 6 from bottom, for " 3 Hagg." read 1 Hagg. 

„ 132, line 7, for « 708," read 768. 

„ 133, line 11, for - 708," read 768. 

„ 135, line 7 from bottom, for 196," read 86. 

„ 160, line 8 from bottom, for "iii," read 111. 

„ 164, line 8, for « 2 Add. 27," read 2 Lee, 593. 

„ 164, line 18, for * C. 459," read 1 Hagg. C. 459. 

„ 165, line 6 from bottom, add, where the husband from the 
wife's drunken habits was in danger of bodily injury, se- 
paration was decreed. White v. White, 1 Sear. & Sm. 77 

„ 166, line 2, for " 2 Add." read 2 Add. 292. 

„ 171, line 14, for «* 3 Bob." read 1 Rob. 

„ 183, line 3, add, the Court will not call the petitioner in order 
to support his own case, or to negative any suspicion 
that has arisen in the course of it, but will only call him 
in order to satisfy itself, and to prove there was no excuse. 
Harwell v. Harwell and Saunderson, 29 L. J. P. & M. 
21; S. C. 1, Sear. & Sm. 34 ; Evans v. Evans, lb. 35 
(note). The Court will allow his counsel to suggest 
questions in order to clear up what the Court has 
elicited. 29 L. J. P. & M. 21. Where affirmative evi- 
dence of collusion was given, the Court refused to exa- 
mine the petitioner. Lloyd v. Lloyd and Chichester, 1 
Sear. & Sm. 89. 

„ 186, line 3 from bottom, for " 17," read 27, 

„ 186, line 8, after " 24," add, affirmed on appeal to the House 
of Lords. Dolphin v. Robins, 29 L. J. P. & M. 11. 
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Page 194, line 16, for u 2 Hagg. 321/ read 2 Hagg. Con. 321. 

„ 195, line 5, add, The Court cannot now order any case to be 
heard in earner A. Barnett v. Barnett, 1 Sear. & Sm. 20 ; 
Hatt y. Carileden, lb. 29. 

„ 197, line 15, for « 1 Hagg. 414," read 1 Hagg. Con. 414. 

„ 207, line 16, dele " 1 Hagg. 893." 

„ 210, line 7, for " 184," read 684. 

„ 210, line 18, for "809," read 309. 

„ 216, line 9, for " 1 Curt.* read 2 Curt. 

„ 216, line 18, for " 1 Hagg. Con." read 2 Hagg. Con. 

„ 217, line 5, for " 1 Hagg. Con." read 2 Hagg. Con. 

„ 217, line 8 from bottom, add, Where the man's name was 
* Bower," but the banns were published in the name of 
'* John," both parties knowing 'the fact, the marriage 
was declared null. Midgdey v. Wood, 1 Sear. & 
Sm. 70. 

„ 231, line 1, for " sparated," read separated. 

„ 231, line 14, for " 3 Curt. 238," read 3 Curt. 235. 
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LAW OF DIVORCE. 



INTRODUCTION TO THE PRACTICE. 

THE COUBT. 

The tl^e New Court for Divorce and Matri- 
monial Causes consists of two branches, one 
of which is now presided over by the Right 
Honourable Sir Cresswell Cresswell, who is called 
the Judge Ordinary of this Court, and who, at 
the same time, is the Judge of the Court of Pro- 
bate, 20 & 21 Vict, c, 85, s. 9 ; and the other 
consisting of the Lord Chancellor, the Lord 
Chief Justice of the Court of Queen's Bench, the 
Lord Chief Justice of the Court of Common 
Pleas, the Lord Chief Baron of the Court of 
Exchequer, or any of the Puisne Judges for the 
time being in each of the three last-mentioned 
courts, and the Judge of her Majesty's Court of 
Probate, 20 & 21 Vict c. 85^ ; 22_& 23 Vict, 
c. 61. 8. 3, two at least of whom, besides the 
Judge Ordinary, are by sea 10 of the first Act 
required to form the Full Court. It becomes 
therefore necessary for counsel, proctors, or soli- 
citors, when drawing petitions, or any other 
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pleadings, motions, or applications to consider 
whether they should address them to " The Judge 
Ordinary of her Majesty's Court for Divorce and 
Matrimonial Causes," or to " The Judges of her 
Majesty's Court for Divorce and Matrimonial 
Causes," Evans v. Evans and Robinson, 6 W. R. 
S56; 1 8. & T. 79, 27 L. J. 31 ; Wright v. Wright, 
27 L. J. 32, 31 L. T. 370 (a). 

We will now, therefore, briefly point out, — 
lstly, what cases, &c. the Judge Ordinary is 
authorized to take cognizance of; and, 2ndly, 
what come within the cognizance of the Full 
Courts as we, for the reasons stated in the note 
to this page, shall call that branch which alone 
has pow er^to dissolve the marriage tie. 

THE JUDGE ORDINARY. 

The 20 & 21 Vict, c. 85, s. 9, confers authority 
upon the Judge Ordinary, either when sitting 
alone, or with one or more of the other Judges of 
the Full Court, to hear and determine all divorce 
and matrimonial matters, except petitions for 
dissolving or annulling marriages, applications for 

(a) Evans v. Evans and Robinson is reported differently. 
In S. & T. 79, the form is, " the Court ;" also in 6 W. R. 
356 ; while 27 L. J. 31, gives "the Full Court :" which 
latter term for the Court authorized to dissolve marriages 
is expressly used in 20 & 21 Vict. c. 85, 88. 55, 56, in 21 
J£ 22 Vict, c. 108, ss. 13 and 18, and in 22 & 23 Vict c 
61, s. 2. The form in the text is the one most used in 
practice. 
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new trials of questions or issues before a jury (a), 
bills of exception, special verdicts, and special 
cases; so that be, either sitting alone, or with one 
or more other judges in open court, can and 
does ffrant protection o rders to deserted.. wires, 
20 &21 Vict. c. 85, s. 21," 21 & 22 Vict. c. 1087 
s. 6 ; or at chambers in simple cases, rule 39 : 
decides applications for restitution of conjugal 
rights, Hope v. Hope, 27 L. J. 43 ; Cherry v. 
Cherry, 32 L. T. 198 ; or for judical separation, 
Curtis v. Curtis, 6 W. R. 409 ; Marchmont v. 
Mwrchmonb, 6W.R 870 ; 20 & 21 Vict. c. 85 s. 17: 
or for jactitation of marriage; hears appeals 
against grotefitioiLjorders granted to deserted 
wives by police magistra tes and justices in petty 
sessions L J^ & JS1 _Vict. c._85,jj. 21: and also 
could, by s. 20 of the same Act, have heard appeals 
against the orders made by judges at assizes in 
cases of judicial separation and restitution of 
conjugal rights, hitherto cognizable by them, 20 
& 21 Vict. c. 85, s. 18 ; but these clauses are now 
repealed by 21 & 22 Vict c. 108, s. 19, inasmuch 
as they were not in a single instance taken advan- 
tage of, probably owing to the many difficulties 
and obstacles which would necessarily have 
arisen in endeavouring to carry them into 

(a) Applications may now, by 21 & 22 Vict. c. 108, s. 18, 
be made to the Judge Ordinary to grant a rule nisi for a 
new trial in jury cases, either tried before him or before 
the full court. 

A2 
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operation: also, in cases where personal ser- 
vice cannot be effected, decides upon motion 
(a) in open court, whether there may be sub- 
stituted service, or whether service may be 
dispensed with altogether, rule 10 : grants or 
refuses amendments to any petition, answer, or 
subsequent statement or pleading, rule 19, Evans 
v. Evans & Robinson, 27 L. J. 32, 6W.R 356 ; 
Pyne v. Pyne, 6 W. R. 507 : and when the pro- 
ceedings have raised the questions of fact neces- 
sary to be determined, directs the truth of any 
question of fact arising in the proceedings to be 
tried by a jury upon the wish of either party, 
rule 20 ; or himself determines whether the same 
shall be tried by a jury, or before the court itself, 
or whether by oral evidence or upon affidavits, rule 
21 : and when a case is to be tried before a jury, 
directs the questions at issue to be stated in the 
form of a record, to be settled by one of the 
registrars, rule 22, somewhat after the form given 
in the Appendix, page 77, and can allow the 

(a) Motions in open court must be made by counsel 
when the petitioner is acting through a proctor, solicitor, 
or attorney : Drake v. Morgan, 27 L. J. 1, 4 Jur. 32. 
And, moreover, in the absence of counsel the court will not 
allow the proctor, solicitor, or attorney employed in the 
suit to open the case, but will either allow the case to be 
postponed to the next sittings, on payment of costs of the 
day, or allow the petitioner to conduct his own case entirely, 
but not until the arrival of counsel, and for the latter then 
to conclude the case : Lentge v. Lentge and Hopson, MSS. 
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record, after being so settled, to be altered or 
amended, rule 23 ; after which, unless otherwise 
directed by him, the cause will come on in its 
turn, rule 24 : may certify -that a refusal to ad- 
mit any document is reasonable, rule 82 : may 
allow counter affidavits to be filed, rule 37 : and 
order a deponent in the cause to be produced for 
the purpose of cross-examination, rule 38; but 
not for the purpose of confrontation to prove 
the identity, as was the practice in the Eccle- 
siastical Courts, Hooke v. Hooke, 28 L. J. 29 : 
decides whether a person shall be allowed to pro- 
secute a suit in forma pauperis, rule 43, Astrope 
v. Astrope, MSS. : whether pleadings shall be 
admitted after the time specified, Fowler v. 
Fowler and Newcomen, MSS., and who shall pay 
the costs of any delay in the cause, rule 46 ; and 
likewise with affidavits, 47 : and may also ex- 
tend the time for the performance of any act, 
with such qualifications and restrictions, and 
on such terms as to him may seem fit, rule 57 : 
has power to enforce any order or decree in 
respect of costs made heretofore in the old Eccle- 
siastical Courts, 21 & 22 Vict, c. 108, s. 14 : has 
control over proctors, solicitors, and attorneys 
practising in the New Court, 21 & 22 Vict. 
c. 108, s. 15 : may appoint commissioners to 
administer oaths in the Isle of Man, or in the 
Channel Islands, 21 & 22 Vict. c. 108, s. 16 : 
also may issue a commission, or give orders for 
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the examination of witnesses abroad, or of those 
who through excessive debility, infirmity, or 
sickness, or otherwise are unable to attend, 20 
& 21 Vict c. 85, s/ 47 : and may grant a rule 
nisi for a new trial in any cause which shall have 
been tried before the full court, or before himself, 

21 & 22 Vict. c. 108, s. 18, and, it is submitted, by 
any other judge sitting for him, as in Evans v. 
Evoms and Robinson, where the Honourable Mr. 
Baron Martin, at the Judge Ordinary's request, 
was the judge before whom certain issues were 
tried: "questions of fact may be tried either 
before the full court itself, or before any one or 
more of the judges of the full court by the ver- 
dict of a special or common jury, 20 & 21 Vict, 
c. 85, s. 86 ; upon any issue directed by the full 
court, or by himself, subject to any future rules 
and orders, 21 & 22 Vict, c. 108, s. 18 :" sits in 
chambers (at present selected by himself, 21 & 

22 Vict. c. 108, 8. 2), and there has and exer- 
cises the same power and jurisdiction in respect 
of the business to be brought before him as if 
sitting in open court, 21 & 22 Vict. c. 108, s. 3. 

It may here be mentioned that by the first 
section of the second Probate Act, viz., 21 & 22 
Vict, c. 95, the judge of the High Court of 
Admiralty and the judge of the Court of Pro- 
bate may now sit for each other, and, in that 
case, equal authority is conferred upon the judge 
of the High Court of Admiralty when so sitting : 
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and, as the judge of the Court of Probate is also 
the Judge Ordinary of the Divorce Court, 20 & 21 
Vict. c. 85, s. 9, he may, it is submitted, sit as 
Judge Ordinary : however, this has not occurred 
as yet All Serjeants and barristers-at-law are 
entitled now to practise in the Probate Court 
either in non-contentious or contentious business, 
21 & 22 Vict. c. 95. 

With respect to costs the Judge Ordinary is 
autocratic, and mfly order either party, or any 
one of the parties to the suit in cases where 
there are more than a petitioner and one re- 
spondent to pay them : and in applica tions for 
alimony, either pendente l ite or af ter a decree, 
authority is vested in hi m to de termine upon .the rr 
amoun t to b e s o paid ^and also by what payments, 
20 & 21 Vict c. 85, ss. 24 & 32 T however, more 
will be found under the heading of " Alimony/' 
and also as to his power regarding the custody of 
children, 20 & 21 Vict c. 85, s. 34, under the 
latter heading, post ; and may order an attach- 
ment against those who refuse or omit to perform 
any order or decree of the court as to the costs or 
otherwise, Oates v. Oates, MSS., where an applica- 
tion was made to his Lordship to enforce an order 
on the husband to pay his wife's costs, and a given 
number of days was then allowed to the husband 
to pay, or final proceedings would be granted 
against him. More will be found on this subject 
under the heading of " Costs," post 
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THE PULL COURT. 

This court, as stated in the last chapter, must 
consist of at least three judges, of whom the 
Judge Ordinary is to be one, 20 & 21 Vict. c. 85, 
s. 10, except when otherwise provided, 20 & 21 
Vict. c. 85, s. 11. It has exclusive authority 
over suits for divorce and qjiits for nullity of 
marriage : grants or refuses applications for new 
trials of questions or issues before a jury (a) : hears 
and decides upon bills of exceptions, special 
verdicts, and special cases ; subject, however, to 
the right of appeal, 20 & 21 Vict. c. 85, s. 39, 
which appeal, as will be found under that head- 
ing, is to the House of Lords, 20 & 21 Vict c. 85, 
s. 56, and 21 & 22 Vict. c. 108, s. 17; and has 
power and authority to make a rule absolute for 
a new trial, 21 & 22 Vict. c. 108, s. 18 ; and, of 
course, to discharge a rule nisi, granted by the 
Judge Ordinary, Curtis v. Curtis; Keats v. Keats 
and Montezuma, 5 Jur. 176, for this court hears 
and finally decides appeals against the decisions 
of cases cognizable by the Judge Ordinary when 
sitting alone, 20 & 21 Vict c. 85, s. 55. 

(a) Concurrently now with the Judge Ordinary so far as 
regards granting a rule nisi, 21 & 22 Vict. c. 108 t s. 18, 
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THE PRACTICE. 

CHAPTEB I. 

COMMENCEMENT OF CAUSE. 

After having come to the conclusion that the 
circumstances (a) of any case cognizable in either 
branch of the Divorce and Matrimonial Court 
afford good or sufficient grounds for taking steps 
to procure redress for the grievances complained 
of, it becomes necessary to resort to and adopt 
the ordinary and prescribed means for setting the 
court in motion ; and the court itself has, for the 
purposes of uniformity and regularity of practice, 
made certain rules and orders, copies of which 
will be found in extenso in the Appendix from 
page 53 to page 61. By the first of these rules 
it requires that proceedings before it shall be 
commenced by filing a petition at the Registry 
Office, which for the present is situated at 1 3, 
Godliman Street, Doctors' Commons. 

The nature and requirements of the petition 
we now proceed with. 

(a) For the law relating to this subject, vide the "Digest 
of Evidence." 
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THE PBTITIOJT. 



This term which is adopted from Chancery was, 
in the old Ecclesiastical Court, called a libel, and 
has much in common with a declaration at com- 
mon law. 

It is a written statement properly intituled 
either u To the Judge Ordinary of Her Majesty's 
Court for Diyorce and Matrimonial Causes," or 
" To the Full Court of Her Majesty's Court for 
Divorce and Matrimonial Causes/' (a) according 
to the branch to which it is to be submitted. 

Next comes the date, and the statement of 
whose petition it is, and the residence of the 
petitioner. 

According to the form issued with the first 
rules and orders it should now be paragraphed, 
stating 

Firstly. The marriage of the petitioner, the 
date of the said marriage, and the party to 
whom married ; and whether a bachelor, 
widower, spinster, or widow; and where 
the marriage was solemnized ; whether at 
a church or elsewhere. 

Secondly. Subsequent cohabitation, where, 
and for how long, and the issue, if any, of 
the same. 

(a) Vide note (a) on page 2. 
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Thirdly. The adultery (a) should first be 

alleged, if any there be. 
Fourthly Other adultery, cruelty, desertion, 

bigamy, incest, rape, sodomy, or bestiality, 

if any there be, and according to what 

is sought. 

Then comes the prayer for a decree, and the 
relief sought, with a conclusion. 

Forms of various petitions will be found in the 
Appendix, on page 73 to 82. 

The chief points in framing the petition are, 
to avoid pleading evidence, Allen v. Allen and 
D'Arcy, 5 Jur. 128; also unnecessary verbiage 
and surplusage ; and to distinctly aver the 

(a) Adultery must be alleged aud proved against a 
woman to get a divorce* Rape, sodomy, or bestiality, 
incestuous adultery, or bigamy, or adultery coupled with 
cruelty, or adultery coupled with desertion, without reason- 
able excuse for two years or upwards, must be proved 
against a man to obtain a divorce, 20 & 21 Vict. c. 85, s. 27 ; 
but a judicial separation may be obtained either by the 
husband or the wife on the ground of adultery, or cruelty, 
or desertion without reasonable cause for two years and up- 
wards, 20 & 21 Vict. c. 85, s. 17 ; and a protection order may 
be obtained by a wife any time afte rwilful desertion, 20 & 21 
Vict. c. 85, s. 21, ex parte tiaU 27 L. J~ 19 ; "buta bond fide 
offer of the husband to return and provide for her will bar 
her right to an order, though not to a divorce, CargiU v. 
OargiUj 27 L. J. 69 ; provided the offer to return and pro- 
vide, &c, for her was not made before the 20 & 21 Vict, c 
85, came into operation, Brookes v. Brookes, 5 Jur. 76 ; and 
when the petition alleges desertion only, evidence of cruelty 
will not be received. See also the " Digest of Evidence." 
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grounds upon which the petitioner relies; In 
the case of Pyne v. Pyne, 1 S. & T. 80, 6 W. R. 
507, his Lordship advised that the petition should 
be amended, as it did not distinctly aver deser- 
tion ; and then added, " that it may be right to 
state some circumstances, though care should be 
taken not to plead evidence." Nor ought the 
counts in it to contain long rambling statements, 
as, although in one such case the Judge Ordinary 
would not, on application, order the unnecessary 
parts to be struck out, yet he strongly intimated 
that, on taxation, they would not be allowed, 
Forster v. For&ter and Evans, 31 L. T. 104 ; and 
upon a further objection taken to it, inasmuch 
as neither the affidavits, nor any of the counts in 
the petition, stated the issue of the marriage, the 
Judge Ordinary said, " I do not think that you 
can require the issue specified." This, however, 
does not strongly approve of a mere general 
statement that there were certain children, issue 
of the said marriage; the better course, appa- 
rently, would be to state that there were certain 
children, issue of the said marriage, to wit, three 
sons and two daughters, pro re nata. 

Where cruelty is alleged, however, such acts 
should be specified as, if proved, will constitute 
legal cruelty, Suggate v. Suggate, 28 L J. 7 ; and 
acts of cruelty committed on the children in the 
presence of their mother may be inserted, inas- 
much as these, when done in her presence, are 
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cruelty to her. But when cruelty is not alleged 
in a petition, evidence of it will not be received. 
Brookes v. Brookes, 5 Jur. 76. 

It does not require the signature of counsel like 
a bill in equity; although, in any but the simplest 
cases, it is advisable for all parties that it should 
be drawn or, at least, examined by counsel. 

A petition may be amended; but in that 
case notice ought to be given to the opposite 
party, Wright v. Wright, 6W.R. 507 ; or may be 
withdrawn after due notice to the other side, 
Lutwyche v. Lutwyche, 5 Jur. 76 : and, if amended, 
must be served over again, Day v. Day, MSS. 

Whether, however, the opposite party or parties 
will have twenty days to answer the amendment 
is doubtful. In Common Law a less time is 
generally ordered. 

The petition must be served on the party to be 
affected thereby, either within or without Her 
Majesty's dominions, 20 & 21 Vict. c. 85, s. 42 ; 
and every petition must be accompanied by an 
affidavit made by the petitioner, verifying the 
same so far as he or she is able to do so, 20 & 
21 Vict. c. 85, s. 41 ; also those facts of which he or 
she has personal cognizance, or must swear to the 
best of his or her belief, vide the last application 
in Tourle v. Tourle and Renshaw, 27 L. J. 53 ; 
and such affidavit must be filed with the peti- 
tion, rule 2: also when the petitioner seeks a 
decree affecting marriage and its relative duties 
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and responsibilities, either partially so, as in a 
judicial separation [equivalent now to what was 
formerly called a divorce a mensd et thoro], or a 
total severance, as in a divorce, as well as when 
it merely seeks a decision of the Court against 
an alleged or a voidable marriage, as in cases 
where the petition is for a jactitation of marriage ; 
or in a suit for nullity of marriage, the affidavits 
must then state, in addition, that there is not 
any collusion or connivance between the deponent 
and the other party to the marriage, 20 & 21 
Vict. c. 85, s. 41. 

A petition may pray for a divorce by a 
wife : and in case the evidence produced at the 
trial should only be sufficient in law for a judicial 
separation, the latter has been granted, Smith v. 
Smith, 28 L. J. 27, 32 L. T. 394, 7W.R. 382. 

Every petitioner forthwith, after filing his or 
her petition and affidavit, must issue and serve 
on the respondent in the cause a citation, rule 4; 
and also upon any party whom he intends to 
make a co-respondent in the same cause, rule 5 ; 
and must deliver, along with each citation, a 
copy of the petition certified under the seal of 
the Court, rule 6 (a). 

(a) There is here a considerable variation from the 
proceedings in a common law action; as, in the latter 
practice, the declaration, which, to a certain degree, a 
petition resembles, cannot be filed nntil nine days after 
service of the writ of summons, unless the defendant has 
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THE CITATION. 



This is the term used in this court for the 
summons served on the respondent or respondents 
to appear and answer in order to defend himself 
herself, or themselves from the charges alleged in 
the petition, which, as we before stated, by rule 6 
must accompany each and every citation, and is 
equivalent to a writ of summons in a Chancery 
suit, or in an action at common law. (a) 

Beside the citation served on the respondent, 
another citation, together with a copy of the peti- 
tion, must be served upon any party whom it is 
intended to make a co-respondent in the same 
cause, rule 6 ; however, power is left to the court 
to excuse the husband, if petitioning, from citing 
a co-respondent, but only on special grounds : 
and may also direct, in cases where the wife is 
petitioning, that the person with whom she 
alleges her husband to have committed adultery, 
be made a co-respondent, 20 & 21 Vict. c. 85, 
s. 28. 

appeared to it. Here, it will be observed, both a citation 
and a certified copy of the petition must be delivered, 
either together, or immediately after one another, at the 
commencement of proceedings. 

(a) The term is not peculiar to this court, for it is still 
used in the University Court of Oxford, and, formerly, in 
that at Cambridge. It is derived from the word citatio, in 
the Roman or civil law, upon which code much of the eccle- 
siastical law is also founded. 



16 THE PEACTICB. 

In most of the cases already decided the prac- 
tice has, in accordance with the general tenor of 
the Act, been for the husband, when petitioning, 
to cite both his wife and her alleged adulterer, 
Karris v. Norris and Qyles, 6 W. R., 640, 27 
L. J. 51 ; Tourle v. Tourle and Renshaw, 6W.R 
544 ; Weber v. Weber and Pyne, 28 L. J. 11, 
6 W. R. 867, 31 L. T. 302 ; and for the wife when 
petitioning to cite her husband only, Roboiham v. 
Robotkam, 1 S. & T. 73, 6 W. R. 328, 27 L. J. 
33, 22 Jut. 448 ; Pyne v. Pyne, 6 W. R., 507, 1 
a & T. 80, 30 L. T. 376. 

The citation, like many other legal documents, 
must be written or printed on parchment; and the 
party taking out the same, or his or her proctor, 
solicitor, or attorney, must take it together with 
the proecipe, to the Registry, there deposit the 
praecipe, and get the citation signed and sealed, 
rule 7 : also, upon applying for the citation to be 
sealed, must, on depositing the proecipe in the 
Registry, give an address within three miles of the 
General Post Office, at which it shall be sufficient 
to leave all notices, instruments, and other pro- 
ceedings not expressly requiring personal service, 
rule 8.(a) 

After serving a citation an indorsement must 
be made upon it, rule 13 ; a form of which will be 

(a) This is similar to the 165th Common Law rule of 
H. T. 1853, and the 17th Chancery Order of October, 
1842. 
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found in the Appendix, page 72; and, more- 
over, in cases where personal service is either 
substituted or dispensed with altogether, the 
citation, in accordance with former practice con- 
jointly with the 13th rule, must be returned into 
the Registry, Cooke v. Cooke and Quayle, 5 
Jur. 103. 

The proecipe, mentioned in the last rule, is a 
short note of instructions, specifying the names 
of the petitioner, and respondent, and co-respon- 
dent (if any there be to the suit), the nature of 
the petition, the name of the proctor, solicitor, 
or attorney issuing the citation, which is handed 
to the registrar, who seals the citation, and files 
the proecipe. 

A form of the proecipe is given in the Appen- 
dix, page 72. Forms for a proecipe for subpoena 
ad testificandum, and for subpoena duces tecum, 
will also be found in the Appendix, page 76. 

Forms of citation will be found in the Appen- 
dix, on page 71. 

SERVICE ON OPPOSITE PARTY. 

Personal service of a citation shall be effected 
by leaving a copy of the citation with the party 
cited, and producing the original, if required, by 
him or her, rule 11 ; and after personal service of 
citation has been effected, the citation, with the 
certificate of service endorsed thereon, shall be 
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forthwith returned into and filed in the Registry, 
rule 13 ; (a) after which an interval of twenty- 
one days must elapse before the petitioner can 
proceed to prove his or her petition, provided the 
respondent refuses or neglects to file his or her 
answer, rule 14. 

In cases, however, where personal service can- 
not be effected, application may be made to the 
Judge Ordinary upon motion in open court, to 
substitute some other mode of service, or to dis- 
pense with service altogether, rule 10. 
JhgrQ M j |re man y cases where persona l service 



has been required, notwithstandi ng application 
to dispense with itj Robotham v. Robotham, 6 
W. R. 328, 1 S. & T.^73, 27 L. J. 33, 22 Jur. 448, 
30 L. T. 326 ; Ex parte Armitage, 6 W. R. 222 ; 
Chandler v. Chandler, 27 L. J, 35 (but afterwards 
allowed, 28 L. J. 7) ; Allen v. Alien, 28 L. J. 25 
(in notes) ; Sudlow v. Sudlow, 28 L. J. 4, and 
notes, also vide 28 L. J. 30 (note). 



(a) And in accordance with this rule a citation which had 
been sent to Aust ralia was required to be returned into the 
Registry before furth er proceeding^ could be gone on with, 
altho ugh personal service upon the co-respondent, for whom 
\ the citation had been sent, was di spensed with. This shows 
the necessity of returning the citation, wherever it has been 
sent, along with the information in cases where personal 
service cannot be effected, Cooke v. Cooke and Quayle, 
5 Jur. 103. In Marsden v. Marsden, 28 L. J. 3, in note, 
a citation was allowed to be sent to Australia with a blank 
for the Christian name of the co-respondent. 
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In the following cases personal service has 
been substituted or dispensed with : — Dean v. 
Dean, 4 Jur. 148, where in a petition by the 
wife against the husband affidavits were filed, 
stating that he had left his home, and it was 
found impossible to serve him with the citation, 
service was dispensed with by the Judge Ordi- 
nary, who observed that from this being a peti- 
tion for a judicial separation, and not for a disso- 
lution of marriage, he had a clear jurisdiction in 
the matter. From this it will be perceived that 
there was some doubt whether the Judge Ordi- 
nary sitting by himself could grant such an appli- 
cation in cases where a decree of dissolution or 
of nullity of marriage is sought : however the 
doubt as to the Judge Ordinary's authority in 
cases where a divorce is sought, would appear 
cleared away by the following cases, where the 
petition has been for a divorce : — Chandler v. 
Chandler, 28 L. J. 6 ; Cooke v. Cooke and Quayle, 
28 L. J. 5 (and note) ; Tomkin v. Tomkin, 27 L J. 
54 ; Rowe v. Rowe and Marsh, MSS. ; March v. 
March, 28 L. J. 30. 

In the following cases the court has dispensed 
with citing a co-respondent : — Hook v. Hook, 
6W.R 868, 27 L. J. 61, 31 L. T. 269 ; Hunter 
v. Hunter and Vernon, 28 L. J. 3 ; Peckover v. 
Peckover and Jolly, 31 L. T. 269 ; Jonas v. Jonas, 
MSS. ; Tomkins v. Tomkins and another, 31 L. T. 
186; Evans v. Evans, 28 L. J. 20; Lacey v. 
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Lacey, 28 L. J. 25 ; ToUemache v. Tollemache, 28 
L. J. 2 ; Marsden v. Marsden, 28 L J. 3 (note). 

It is submitted that it is not necessary, although 
some police magistrates have thought otherwise, 
to serve the husband with a citation when the 
wife petitions the court under the 20 & 21 Vict, 
c. 85, s. 21, and 21 & 22 Vict, c. 108, a 6, for a 
protection order for her property acquired since 
the desertion of her husband, Ex parte Holly 27 
L. J. 19 ; and, consequently, that no citation need 
be served in the more simple cases where the 
wife through counsel, or a proctor, solicitor, or 
attorney applies to the Judge Ordinary in cham- 
bers for a similar order, as she is enabled to 
do, rule 19 ; by which course not only does she 
avoid the publicity of police reports, but also the 
conflicting decisions of different police magis- 
trates and justices at petty sessions, who are also 
empowered to grant protection orders, 20 & 21 
Vict c. 85, s. 21. 

In the ex parte case of a Mrs. Maria Seller, 
who moved through counsel in open court for a 
similar order, though under different circum- 
stances, notices were first ordered to be inserted 
in two papers, and upon a further affidavit being 
filed, and another and later application to the 
Judge Ordinary, notifying that the advertisements 
had met with no answer, his Lordship granted an 
order : but the affidavit in support of such an ap- 
plication should state sufficient facts to satisfy the 
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court of the fact of desertion, Ex parte Dorothy 
SeweU, 28 L. J. 8. 

APPEARANCE. 

An appearance must have been previously en- 
tered by or on the behalf of the party cited, or an 
affidavit of personal service of the citation must 
have been filed in the registry before a party can 
proceed after the service of a citation, unless by 
the express consent of the court, rule 9 ; and 
ev ery entry of an appear ance must be accom- 
panied b y an address w ithin jhree .jniles of the 
"General Post-office, at wh ich it will be sufficient 
to^ lea ve all notices, in struments, and other pro- 
ceedings, rule 12. 

Of course it is not absolutely necessary for any 
respondent to enter an appearance, but when 
entered it must, at the latest, be within twenty- 
one days from the service of the citation to be of 
any avail, unless by special leave of the court; and 
the answer also within the same time, rule 14. 

The consequences, however, of neglecting or 
refusing to enter or have an appearance entered, 
are somewhat similar to suffering judgment to 
go by default in a common law action; only 
that in the latter case the action never comes 
before the public, and the defendant cannot have 
to pay more than what is marked on the writ of 
summons, and the trifling costs of a but recently 
commenced action, whereas in a divorce suit the 
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petition in such a case must be publicly proved, 
Reed v. Reed and Davis, MSS. ; and the re- 
spondent or co-respondent has or may have to 
pay all the costs of the suit for his wilful negli- 
gence and contempt ; and, moreover, is not 
allowed to be represented by counsel, or him- 
self appear in mitigation of costs when the trial 
comes on, Norris v. Norris and Gyles, 6. W. R. 
640, 27 L. J. 51, 31 L. T. 139, Tourle v. Tourle 
and Renshaw, 6 W. R. 544, 31 L. T. 155 : and in 
cases where damages are sought, as in Reed v. 
Reed and Davies ; Keats v. Keats and Monte- 
zuma, 5 Jur. 176, the respondent or co-respondent 
will not be allowed, unless, perhaps, under very 
peculiar and mitigatory circumstances, to' be re- 
presented by counsel or himself to appear in order 
to get them disallowed or reduced in amount. 

A form for an entry of appearance will be 
found on page 74, in the Appendix. 

ANSWER. 

An answer is a written statement containing 
the defence or defences of the respondent or 
co-respondent, which must be properly addressed 
either to " The Judge Ordinary/' or to " The full 
Court for Divorce and Matrimonial Causes," 
Evans v. Evans, 6W.R. 356 (a). It or they may 
merely be a simple denial of the facts stated in 

(a) Vide note (a) page 2. 
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the petition, something like an answer in a 
Chancery suit, in which case no affidavit is re- 
quired ; or it may contain matter other than a 
simple denial of the facts stated in the petition, 
in the form of a plea or pleas, in which case 
it must be accompanied by an affidavit veri- 
fying such other or additional matter ; and such 
affidavit must be filed with the answer, rule 15. 

In Hopper v. Hopper, 28 L. J. 27 (note), the 
respondent instead of filing an answer on oath to 
the petition (for alimony) as required by rule 26, 
had filed an answer in this form : " The re- 
spondent, by Gr. 0., his attorney, saith," &c He 
had also filed an affidavit verifying the answer ; 
but the* Judge Ordinary considered this was not 
sufficient, and that rule 26 ought to be strictly 
complied with. 

Doubtless an answer in the same form, filed to 
a petition for divorce, &c, would not be consi- 
dered sufficient to comply with rule 15, vide 
also Tourle v. Tourle, 27 L. J. 52. 

Should the petition be for a decree of nullity of 
marriage, or a decree of judicial separation, or a 
dissolution of marriage, or a decree in a suit of 
jactitation of marriage, the respondent must, in 
the affidavit filed with the answers, further state 
there is not any collusion or connivance between 
the deponent and the other party to the mar- 
riage, rule 16. 

In Tourle v. Tourle and Renshaw, 27 L. J. 52, 
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the Judge Ordinary stated, that, according to the 
system of pleading which it was intended to 
introduce in proceedings in this Court,, each 
plea must be taken by itself, and should per se be 
an answer to the matter to which it is pleaded ; 
and if it contain only an answer to part of the 
charge, it should be pleaded to that part The re- 
spondent will not apparently, however, be allowed 
to demur to the petition, as he might to a bill in 
equity; for the Judge Ordinary in Evans v. Evans, 
6W.R 356, was of opinion that under the act and 
rules, there is no power to move the Court to 
dismiss, or take any step answering to a demurrer; 
but that a responsive plea must be given in. In 
Fowler v. Fowler and Newcomen, MSS., Dec. 20, an 
application was made to the Judge Ordinary on 
behalf of the respondent to make the petitioner 
receive a plea some months after the time for 
pleading had elapsed, rule 46 ; but his Lordship 
said, "I ought not to compel the opposite party to 
receive a plea now, although I have some doubts 
whether certain paragraphs in the petition con- 
cerning settlements ought to have been put into 
the record/' 

Form of Answer will be found in the Ap- 
pendix, on pp. 73 & 82. 

BEPLICATION. 

A replication is the reply made by the peti- 
tioner or plaintiff in a cause or suit to the defence 
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or defences of the respondent or defendant, 
which he has returned in his answer. The 
term is common to both Chancery suits and 
common law causes: but it would appear that 
the replication in this court is more similar to an 
equity replication than a common law one ; inas- 
much as it is submitted that it will be, in most 
oases, the last pleading before issue is joined ; 
and it seems doubtful whether a new assignment 
will be allowed : of course it must be properly 
intituled either to the Judge Ordinary or to the 
Full Court, and it must be filed within fifteen 
days, rule 18; in which Sundays are not com- 
puted, rule 5, 2nd Rules and Regulations ; to 
which reply a rejoinder may be filed within fif- 
teen days more, rule 18. 

The Judge Ordinary, however, has power to 
allow it to be amended ; but in such form and 
under such terms as he may approve of, rule 1 9. 

Form of replication will be found in the Ap- 
pendix, on page 82. 

OTHER STATEMENTS. 

Rejoinders, surrejoinders, rebutters, surrebut- 
ters, &c, may occasionally occur, rule, 18. In 
Tourler. Tourle andRenshaw, 27 L. J. 52, 6 W.R 
544, 31 L. T. 155, and in HiU v. Hill, MSS., plead- 
ings were carried on to a rejoinder ; but it is not 
likely that they will in by far the vast majority 

B 
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of cases, be extended further ; and, if so, much 
useful information concerning them may be found 
in Chitty's Archbold's Practice by Mr, Pren- 
tice and Chitty's Practical Proceedings in the 
Courts of Queen's Bench, Common Pleas and 
Exchequer, as it is presumed that when such 
pleadings should occur they will be similar to 
the Common Law Proceedings; inasmuch as the 
rules and orders of 1858 contain nothing more 
than " any further statement," rule 18 ; or " subse- 
quent statement," rule 19; and they were not 
used in the Ecclesiastical Courts, or they would 
have been conformed to the latter practice 
20 & 21 Vict. c. 85, s. 22. 

CHAPTEB II. 

AMENDMENTS. 

An Amendment is an alteration and improve- 
ment made in any of the pleadings, when through 
inadvertence or on account of something that 
has happened since the pleading was drawn, 
some material fact or circumstance has been 
omitted which was, or has become, necessary to 
be pleaded. 

There has been of late years a great leaning 
towards allowing amendments in all courts of 
liaw both criminal and civil, and for very sensible 
reasons ; for, otherwise, many a guilty prisoner 
would escape, and many causes be delayed and 
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unnecessary expenses incurred : but to allowing 
amendments as to most other matters of import- 
ance there is and ought to be a limit, such as, for 
instance, when an application is not made until 
after the trial has commenced and the prisoner's 
counsel has all but succeeded in acquitting him 
through the gross carelessness of the party who 
drew the indictment ; or, in a civil cause, where 
the pleadings are either so brief that they are 
obscure, or so verbose and hair-splitting, or so 
carelessly drawn, that the judge, counsel, and jury, 
are unnecessarily perplexed and puzzled as to 
what the petitioner, plaintiff, respondent, or de- 
fendant really means or relies upon. 

There is nothing said about amendments in 
the Acts ; but they, of course, come more under 
the rules and orders ; and we there find that if 
either party desire to amend his or her petition, 
answer, or subsequent statement, it may be done 
by permission of the Judge Ordinary, and in such 
form and under such terms as the Judge Ordinary 
may approve, rule 19. And even after the record 
has been settled by one of the registrars, either 
party is at liberty to apply to the Judge Ordinary 
to alter or amend the same, and his decision 
shall be final and binding on the parties, rule 23. 

Cases where amendments (a) have been allowed, 

(a) In one case when counsel was opening more to 
the jury than the settled record contained, the Judge 
Ordinary disallowed it, and said that tihe attorney was 
B 2 
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Evans v. Evans, 6 W. R. 356, 27 L. J. 32, inas- 
much as the pleadings were not properly in- 
tituled, Wright v. Wright, 27 L. J. 32, 6W.E. 
507, on the same ground ; and in Pyne v. Pyne, 
6 W. R. 507, the Judge Ordinary ordered the 
petition to be amended on the ground that de- 
sertion was not distinctly averred. In Alien 
v. Allen and D'Arcy, 5 Jur. 128, an amend- 
ment was also ordered. But when an amend- 
ment is thought desirable, notice should be given 
to the other party, or the petition may be with- 
drawn and served de novo, Wright v. Wright, 6 
W. R. 507. 

AFFIDAVITS. 

An Affidavit is a written statement on oath 
sworn before some person duly authorized to 
administer it. We would particularly draw 
attention to the subject of affidavits in the prac- 
tice of this court, as they are requisite in some 
form or other in almost every proceeding which 
is brought into it, either to commence a suit or 
on motions afterwards, and in most applications 

bound to examine the record after being settled by the 
Registrar. In Stoate v. Stoate, 32 L. T. 394, the Judge 
Ordinary refused to admit evidence for the defence, which 
was not relevant to the issues before the jury, as the 
defence then intended to be set was not in any way averred 
on the record before the jury. A form of the record is 
given in the Appendix, page 77. 
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at chambers ; and the consequence of an informal 
or scanty affidavit, or the absence of one when 
required has been that suits and motions have 
been considerably delayed, and needless expenses 
incurred to the suitors in addition. In Hyatt v. 
Hyatt and another, and in Mention v. Manton, 28 
L. J. 32, the Judge Ordinary rejected two motions 
for want of affidavits of search of appearance. In 
each case there was such an affidavit in court, 
but his Lordship refused to take any notice of 
them, because in one case it was unstamped, and 
the other contained an interlineation in the jurat, 
contrary to rule 51 ; and on other occasions various 
motions have been rejected on account of similar 
informalities in affidavits. In Evans v. Evans, 
28 L. J. 20, the affidavit was not considered to 
state sufficiently that the petitioner was unable 
to discover the co-respondent. For affidavits in 
common law actions, vide Chitty's Archbold's 
Practice, 10th Ed. Vol. II, p. 1541, &c; and 
Sidney Smith's Practice in Chancery, under the 
heading of " Affidavits." 

The affidavit must be made in the first person, 
and ought to state distinctly what facts or cir- 
cumstances deposed to are within the deponent's 
own knowledge, and his own means of knowledge, 
and what facts or circumstances deposed to are 
known or believed by him, by reason of inform- 
ation derived from other sources than his own 
knowledge, and what such sources are. In one 
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case the Judge Ordinary wished it to be under- 
stood that if the contents of an affidavit were not 
satisfactory to him, he should require the maker 
of it to be examined orally in court. 

Affidavits elsewhere, and we submit here also, 
ought to be divided into paragraphs, and every 
paragraph numbered consecutively, and, as nearly 
as may be, confined to a distinct portion of the 
subject. In Suggate v. Suggate, 27 L. J. 7, the 
Judge Ordinary complained of personal controver- 
sies being stated in the affidavits; and in Hewet- 
son v. Hewetson, MSS., the affidavits and answer 
were considered unnecessarily long, as matters 
wholly immaterial were stated, the costs of which 
would not be allowed on taxation. The deponent 
signs his name at the end of the affidavit; but if 
he is unable to write, he may make his mark, and 
the jurat is varied accordingly. 

In Braham v. Christopher, 11 Simon, 409, 
an affidavit was ordered to be taken off the file, 
because where a marksman had signed his name 
at length, his hand had been guided. 

In the case of Robotham v. Robotham, MSS., 
where an affidavit had been signed before a notary 
public in New York the Judge Ordinary required 
another affidavit to assure him that a notary 
public in New York had authority to administer 
oaths. An affidavit is required in the New Court 
when a petitioner files his petition verifying the 
facts stated in it, rule 2 ; and another affidavit is 
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required when a petitioner seeks a decree of 
nullity of marriage, or a decree of judicial sepa- 
ration, or a dissolution of marriage, or a decree 
in a suit of jactitation of marriage, stating that no 
collusion or connivance exists between the peti- 
tioner and the other party to the marriage or 
alleged marriage, rule 3 (a). 

In case of the non-appearance of a respondent 
an affidavit to that effect should be filed before 
any application is made to the Court as to the mode 
of trial, Welk v. Wetla, (in notes), 27 L. J. 54. So, 
also, when an appearance has been entered, it is 
necessary that that fact should be verified by an 
affidavit Again, the affidavit must not be too 
old ; for, in Badcock v. Badcock and another, in 
note 27 L. J., 54, the Judge Ordinary stated 
that the affidavit should be made shortly before 
an application to the Court, as was the practice 
required in analogous cases in the Common Law 
Courts, rules 35, 36, 37, H. T. 185a 

An affidavit must accompany an answer which 
contains any matter other than a simple denial 

(a) Collusion and connivance may probably cause some 
difficulty, consequently we will briefly distinguish them. 
Collusion is held to be an agreement between two persons, 
for one to commit an act of adultery, so that the other may 
be enabled to obtain a remedy as for a real injury, implying 
that something must be done by the one colluding to carry 
out the collusion, whilst connivance has more of a passive 
signification, and may result from a tacit assent to the com- 
mission of the offence. See also " Digest," post. 
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of the facts stated in the petition, role 15 ; 
Tourle v. Tourle and another, 27 L. J., 52, where 
the Judge Ordinary required an affidavit veri- 
fying each plea according to rule 15 : and in 
cases involving a decree of nullity of marriage, 
or a decree of judicial separation, or a disso- 
lution of marriage, or a decree in a suit of jac- 
titation of marriage, the respondent must, in 
the affidavit filed with the answer, further state 
that there is not any collusion or connivance 
between the deponent and the other party to the 
marriage, rule 16. 

Before a petition for alimony can be com- 
menced, an affidavit establishing the factum of a 
marriage between the parties must have been 
filed, rule 25. 

In cases to be tried upon affidavits the peti- 
tioner and respondent must file their affidavits 
within eight days from the filing of the last 
proceeding, rule 35 ; and counter-affidavits to 
any facts stated in the last affidavits may be 
filed by either party within fifteen days from the 
filing of the affidavits which they are intended 
to answer, rule 36; and affidavits in reply to 
counter-affidavits may be filed by permission of 
the Judge Ordinary, granted on motion or sum- 
mons, but not otherwise, rule 37. 

Applications for a discharge of any order made 
to protect the earnings and property of the wife 
are to be founded on affidavit, rule 40. 
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No person shall be admitted to prosec ute a 
suit in formd pattern w ithout the order of the 
Judge Ordinary; and to obtain such order, the 
case laid before counsel for his opinion, and his 
opinion thereon, with an affidavit of the party, 
or of his or her attorney, that the same case 
contains a full and true statement of all the 
material facts, to the best of his or her know- 
ledge and belief, and an affidavi t by the p&rty_^ 
applying, that he or she is not worth £25, after 
payment of his or her just debts^ save and except 
his or her wearing appar el, must be produced at 
the time such application is made, rule 43. 

Where a special time is limited for filing 
affidavits, no affidavit filed after that time shall 
be used, unless by leave of the Judge Ordinary, 
rule 47. 

The addition and true place of abode of every 
person making an affidavit is to be inserted 
therein, rule 49. 

In every affidavit made by two or more persons 
the names of the several persons making it are 
to be written in the jurat, and there must not be 
any interlineation or erasure in the jurat, rule 5i ; 
and no affidavit will be admitted in any matter 
depending in the Court for Divorce and Matri- 
monial Causes in which any material part is 
written on an erasure: rule 8, Second Rules 
and Regulations. 

Where an affidavit is made by any person who 
b 5 
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is blind, or who, from his or her signature, or 
otherwise, appears to be illiterate, the person 
before whom such affidavit is made is to state in 
the jurat that the affidavit was read in the 
presence of the party making the same ; and that 
such party seemed to, and, according to the 
belief of such person did, understand the same ; 
and also that the said party made his or her 
mark, or wrote his or her signature, in the 
presence of the person before whom the affidavit 
was made, rule 52. 

No affidavit is to be deemed sufficient which 
has been sworn before the party on whose behalf 
the same is offered, or before his or her proctor, 
solicitor, or attorney, or before a clerk of the 
proctor, solicitor, or attorney, rule 53. And a 
proctor, solicitor, or attorney respectively, if acting 
for any other proctor, solicitor, or attorney, is 
subject to the rules in respect to taking affidavits 
which are applicable to those in whose stead they 
are acting, rule 54. 

Registrars, Surrogates, Commissioners for 
taking oaths in the Court of Chancery, and all 
%f/u! m <rther persons now or hereafter authorized to 
administer oaths under the Act 20 & 21 Victoria, 
chapter 77, or under the Act 21 & 22 Victoria, 
chapter 108 have power by section 1 2 of the last* 
mentioned act to administer oaths under the Act 
20 & 21 Victoria, chapter 85. 

Also in cases where it is necessary to obtain 
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affidavits, declarations, or affirmations, to be used 
in the Court for Divorce and Matrimonial Causes 
from persons residing in foreign parts out of her 
Majesty's dominions, the same may be sworn, 
declared, or affirmed before the persons em- 
powered to administer oaths under the Act 6 £^K» 
George 4, chapter 87, or under the Act 18 & 19 
Victoria, chapter 42 ; Provided that in places 
where there are no such persons as are men- 
tioned in the said Acts, such affidavits, decla- 
rations, or affirmations may be made, declared, 
ttnd affirmed before any foreign local magistrate 
or other person having authority to administer 
an oath there, 21 & 22 Vict. c. 108, a 20. 

Affidavits, declarations, and affirmations to be 
used in the Court for Divorce and Matrimonial 
Causes may be sworn and taken in Scotland, 
Ireland, the Isle of Man, the Channel Islands, 
or any colony, island, plantation, or place out of 
England under the dominion of Her Majesty, 
before any court, judge, notary public, or per- 
son lawfully authorized to administer oaths in 
such country, colony, island, plantation, or place 
respectively ; or, so far as relates to the Isle of 
Man and the Channel Islands, before any com- 
missary, ecclesiastical judge, or surrogate, who 
at the time of the Act 20 & 21 Vict, chapter 
77, was authorized to administer oaths in the 
Isle of Man or in the Channel Islands respec- 
tively ; and all registrars and other officers of 
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the Court for Divorce and Matrimonial Causes 
shall take judicial notice of the seal or signature, 
as the case may be, of any such judge, notary 
public, or person, which shall be attached, sus- 
pended, or subscribed to any such affidavit, de- 
claration, or affirmation, or to any other docu- 
ment, 21 & 22 Vict. c. 108, s. 21. 



DEMURRER. 

This is a proceeding to delay or put off (de- 
morari) the opposite party, on the ground that 
although the circumstances of his case may be 
admitted to be quite true and correct, yet they 
do not constitute a legal grievance against the 
respondent, or a legal answer to the petitioner s 
prayer. 

Mr. Stephen, in his last edition of Blackstone, 
vol. iii. p. 570, says, "if the matter the declara- 
tion contains appear on the face substantially 
insufficient in point of law to entitle the plaintiff 
to the redress he claims, the defendant's course 
is to demur (from demorari) importing that he 
denies the sufficiency, and will wait the judg- 
ment of the court whether he is bound to an- 
swer/' 

At common law a demurrer must be in the 
form prescribed by 15 & 16 Vict. c. 76, s. 89. 

Demurrers are also allowed, and are of not unfre- 
quent occurrence in Chancery suits, but it would 
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seem doubtful whether they will be allowed in 
the Divorce and Matrimonial Court, for we find 
there is no mention made of them in either of 
the Acts, nor is there any form given for them in 
the First Rules and Orderp of Hilary Term, 1858, 
or in the Second Rules and Regulations; and 
in Evans v. Evans, 6W.R 356, the Judge Ordi- 
nary, in answer to certain observations of the 
Queen's Advocate, was of opinion that under the 
act and rules there is no power to move the 
court to dismiss, or to take any step answering 
to a demurrer ; but that a responsive plea must 
be given in. There is one case, however, now 
before the court, in which the petitioner has 
demurred to the respondent's answer. The more 
usual way hitherto has been to apply to the court 
to order certain paragraphs to be altered and 
amended, or for leave to amend, if the application 
comes from the party at fault Allen v. Alien 
and ITArcy, 5 Jur. 128. 

MOTIONS. 

A motion is an application made to the Judge 
Ordinary, or to the judges of the full court, in 
open court ; and, at common law, it may be either 
incidental to an action, or it may be wholly un- 
connected with one. 

In the superior courts it can be made by none 
but a counsel or barrister : 3 Stephen's Blackstone, 
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last edition, 695 ; and the Judge Ordinary in 
Drake and another v. Morgan, 27 L. J. p. 3, 
said, that all motions which must be made in 
court should be made by counsel, so that this 
Court may conform to the practice of the other 
courts sitting at Westminster, 

The most frequent motions which have so far 
occurred have been made to the Judge Ordinary, 
in order to obtain his consent to substituting 
service on the attorney, or on some relative of 
the respondent, Robotham v. Robotham, 27 L. J. 
33 ; 6 W. R. S28 ; or to dispense with service on 
the co-respondent, Tomkin v. Tomkin, 27 L. J. 54, 
Hook v. Hook, 6 W. R. 868 ; or inquiries as to 
how the case should be tried, whether by oral 
evidence, Pearce v. Pearce, 27 L. J. 51, or even 
requesting to have it tried upon affidavit, Ling 
v. Ling and Groker, 27 L. J. 58 ; Armitage v. 
Armitage and McDonald, 27 L. J, 50 ; Potts v. 
Potts and another, 6W.R 860 ; 27 L J. 59. 

Motions are also made for leave to amend, 
Wright v. Wright, 1 S. & T. 80, 31 L. T. 370, 
27 L. J. 32 : for attachment in case the respond- 
ent fails or refuses to comply with the order of 
the court, Oates v. Oates, MSS. : for a rule nisi, 
21 & 22 Vict. c. 108, s. 18: and, in fact, for 
any proceeding necessary or incidental to a 
trial. 

There must generally be three days' notice given, 
to the opposite party before a motion is made; and 
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the time, bythe Second Rules and Regulations, or 
by former rules and regulations made under the 
provisions of 20 & 21 Vict. c. 85, for bringing in 
petitions, answers, and pleadings, or for any 
other proceeding in a cause depending in the 
Court for Divorce and Matrimonial Causes, shall, 
in all cases, be exclusive of Sundays. 



CHAPTER III. 

NOTICES TO ADMIT OR TO PRODUCE. 

Since the rules of evidence observed in the 
Superior Courts of Common Law at Westminster 
are applicable to and observed (20 & 21 Vict 
c. 85, s. 48) in the trial of all questions of fact 
in the court, it will of necessity occur at times 
that certain documents, letters, and other papers 
will be required at the trial, and, consequently, a 
notice should be given to the opposite party, 
either to admit or to produce the same according 
to whose possession they happen to be in. 

In such cases the notice must, rule 48, be in 
writing, signed by the party, or by his or her 
proctor, solicitor, or attorney; and by rule 32, the 
petitioner or respondent may call upon the 
other party, by notice in writing, to admit any 
documents, saving any just exceptions ; and in 
case of refusal or neglect to admit the same, 
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the costs of proving the document shall be paid 
by the party so neglecting or refusing, whatever 
the result of the cause may be, unless the Judge 
Ordinary shall certify that the refusal to admit was 
reasonable ; and when such notice to admit has 
not been given, no costs of proving any document 
shall be. given, except in cases where the omission 
to give the notice is, in the opinion of the re- 
gistrar, a saving of expense. By the Common Law 
Procedure Act, 1852, s. 118, an affidavit of the 
attorney in the cause, or his clerk, of the 
due signature of any admissions made in pur- 
suance of such notice, and annexed to the affi- 
davit, shall be in all cases sufficient evidence of 
such admissions ; .and by s. 119 an affidavit of 
the attorney in the cause, or his clerk, of the 
service of any notice to produce, in respect of 
which notice to admit shall have been given, and 
of the time when it was served, with a copy of 
such notice to produce annexed to such affidavit, 
shall be sufficient evidence of the service of the 
original of such notice, and of the time when it 
was served. And it is submitted that such no- 
tice will be sufficient to let in secondary evi- 
dence in this court, provided the opposite party 
refuses or neglects to produce, &c. 

The notice should, of course, accurately de- 
scribe the documents, letters, &c. ; but we refer 
the practitioner to Chitty's Forms, 7th ed. 152 
to 161, and Chitty's Archbold's Practice, by 
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Prentice, 9th ed., 292 to 298, for fuller informa- 
tion on these points. 

Forms of notice to admit and to produce will 
be found in the Appendix, p. 76. 



EVIDENCE. 

By 20 & 21 Vict. c. 85, s. 48, the rules of evi- 
dence observed in the Superior Courts of Common 
Law at Westminster, shall be applicable to and 
observed in the trial of all questions of fact in 
the court ; but by s. 22 of the same Act, in all 
suits and proceedings other than proceedings to 
dissolve any marriage, the said court shall pro- 
ceed and act and give relief on principles and 
rules which, in the opinion of the said court, 
shall be as nearly as may be conformable to the 
principles and rules on which the Ecclesiastical 
Courts have heretofore acted and given relief, but 
subject to the provisions herein contained, and 
to the rules and orders under this Act. And 21 
& 22 Vict. c. 108, s. 5, enacts that in every cause in 
which a sentence of divorce and separation from 
bed, board, and mutual cohabitation has been 
given by a competent Ecclesiastical Court before 
the Act of the twentieth and twenty-first Vic- 
toria, chapter eighty-five, came into operation, 
the evidence in the case in which such sentence 
was pronounced in such Ecclesiastical court may, 
wherever from the death of a witness or from any 



42 THE PRACTICE. 

other cause it may appear to the court reason- 
able and proper, be received on the hearing of any 
petition which may be presented to the said Court 
fpr Divorce and Matrimonial Causes. 

In Evans v. Evans and Robinson the depo- 
sitions of a witness examined in Evans v. Evans 
before the Arches Court, but since deceased, were 
admitted by Mr. Baron Martin, on Mr. Edwin 
James urging their reception, but subject to 
any appeal against the same. 

Since this court is to observe the rules appli- 
cable to, and observed by, the superior Courts of 
Common Law, it may perhaps seem unnecessary 
to remark that one witness is now sufficient where 
in the Ecclesiastical Courts two were required to 
prove a fact ; or rather, one to prove it, and an* 
other to confirm it by collateral evidence. 

In Studdy v. Studdy, MSS., the Judge Ordi- 
nary held that an affidavit is not to be reverted 
to unless it is intended to put it into evi- 
dence. 

The Act allows affidavits to be used to verify a 
cause in whole or in part, but that the deponent 
in every such affidavit shall, on the application 
of the opposite party or by direction of the court, 
be subject to be cross-examined by or on behalf 
of the opposite party orally in open court ; and 
after such cross-examination may be re-examined 
orally in open court as aforesaid by or on behalf 
of the party by whom such affidavit was filed, 
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20 & 21 Vict. c. 85, s. 46 ; but the preliminary 
affidavits are not admissible as evidence, Dean v 
Dean, 4 Jur. N. S. 268. 

What is or is not admissible evidence will be 
found under the heading of " Witnesses/' and in 
the " Digest of Evidence/' post We shall here 
merely remark that no party to the cause could 
give evidence for or against another in the same 
cause, unless he or she had been first dismissed 
from the cause, Robinson v. Robinson and Lane, 
27 L. J. 91 : but now where, on the petition of 
the husband for a divorce, the alleged adulterer 
is a co-respondent, or where, on the petition 
of the wife, the person with whom the husband 
is alleged to have committed adultery is made 
a respondent, it shall be lawful for the Court, 
after the close of the evidence on the part of 
the petitioner, to direct such co-respondent or 
respondent to be dismissed from the suit, if it 
shall think there is not sufficient evidence against 
him or her, 21 & 22 Vict. c. 108, s. 11 ; which 
was done in the above cause, and the respondent 
on his evidence was also dismissed from the 
same cause. 

And consequently where the wife was the 
petitioner in a suit for divorce either on the 
ground of adultery coupled with two years of 
continual desertion, or with cruelty, she was not 
allowed to prove the desertion by being called as 
a witness to that fact, Pyne v. Pyne } 27 L. J. 54. 
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The disability to call her as a witness to the 
facts of continual desertion, or to the fact of 
cruelty in cases where the wife sought a dissolution 
of marriage on the ground of the adultery of her 
husband, coupled with cruelty or desertion was 
found a great hardship and an almost insuperable 
difficulty in many cases ; and this rule of evi- 
dence, and likewise that of not allowing either 
party to give evidence in actions of breach of 
promise of marriage is strongly complained of in 
Taylor on Evidence, 2nd ed., 2, 1052; however, 
so far as concerns divorce suits, the difficulty is 
now obviated by the last Divorce Amendment 
Act; for on any petition presented by a wife, 
praying that her marriage may be dissolved by 
reason of her husband having committed adultery 
coupled with cruelty, or adultery coupled with 
desertion, the husband and wife respectively shall 
be competent and compellable to give evidence 
of or relating to such cruelty or desertion, 22 
& 23 Vict. c. 61, s. 6 ; and should either of them 
wilfully depose or affirm falsely in any proceed- 
ing before the Court, they will be deemed guilty 
of perjury, and be liable to the pains and pe- 
nalties attached thereto, by 20 & 21 Vict. c. 85, 
s. 50. See Roscoe's Digest Ev. Crim. Ca. 4th ed, 
793, title "Perjury." 

The Court may also, if it think fit so to do, 
order the attendance of the petitioner, and as 
to all matters whatsoever may examine him ox 
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her, or permit him or her to be examined or cross- 
examined on oath on the hearing of any petition ; 
but no such petitioner shall be bound to answer 
any question tending to show that he or she has 
been guilty of adultery 20 & 21 Vict. c. 85, s. 43; 
and the court may, from time to time, adjourn 
the hearing of any such petition, and may re- 
quire further evidence thereon, if it shall see fit 
so to da Astrope v. Astrope, not yet reported, 
was a case of this kind, and now stands adjourned 
for further evidence on the fact of desertion ; in 
which case, however, the court refused to exercise 
the discretion invested in it by 20 & 21 Vict, 
c. 85, s. 43. 

As evidence is a subject on which volumes 
may be, and have been written, we shall simply 
refer those desirous of extending their research 
to the books of Mr. Taylor, Mr. Phillips, and Mr 
Best. 

In case the evidence of a witness about to go 
abroad is required, issue must be joined before 
such evidence can be taken, MacdoneU v, Mac- 
donett, MSS. 

A bigamous marriage in America was not 
allowed to be proved by an affidavit, Pritchard v. 
Pritchard, MSS.; Deck v. Deck, MSS.; nor even 
by a certificate of a conviction of that crime, 
March v. March 28 L. J 30, probably on account 
of the decision in Home v. Home, 27 L. J. 50, 
where it was held that some evidence of cohabi- 
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tation must be given in addition to the solemni- 
zation of the second marriage. 

The evidence in such cases may be obtained, 
though at a much greater expense, by applying 
for a commission to examine witnesses abroad,; 
on which subject more will be found under the 
heading of " Witnesses/' 

Affiliation orders signed by magistrates have 
been refused to be admitted in evidence, and 
protection orders for desertion so signed, fee, will 
most probably be similarly refused. 

TRIAL. 

There are six ways of trying a cause in this 
court. Either before the Judge Ordinary with a 
jury ; or before the Judge Ordinary without a 
jury, by oral evidence ; or, in some cases, before 
the Judge Ordinary upon affidavit ; or (in cases 
seeking a decree for a dissolution of marriage, or 
for a decree of nullity of marriage), before the 
full court (which must, as we have before said, 
when treating of the full court, consist of at least 
three judges) with a jury ; or by oral evidence 
before the full court without a jury ; or before 
the full court upon affidavit. 

We will, therefore, point out what sections of 
the Acts apply to the trial, and what rules 
have been as yet laid down, so as to enable a, 
practitioner to have some idea of how a cause 
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will be tried : and in another heading, viz., that 
of "Witnesses," we shall point out who can and 
will be allowed to prove it. Evidence will be 
found under the heading of " Evidence" in the 
Practice ; and more fully in the " Digest of Evi- 
dence" accompanying the Practice ; where, under 
ground for bringing a petition, will be found 
cases supporting it, and also cases for answering 
and defending it. 

By 20 & 21 Vict, c. 85. s. 28, the petitioner, 
or adulterer, as co-respondent, and the wife, 
when petitioning, or the alleged adulteress, if 
cited, or either respondent, in fact any party 
to the cause, may insist on having the contested 
matters of fact tried by a jury. In Marckmont v. 
Marchmont, 6 W. R 870, however, the Judge 
Ordinary stated that on comparing this section 
with the 36th section, " I do not think you can, 
in a petition for judicial separation, demand ajury 
as a matter of right ; but I am much inclined to 
order a jury whenever either party asks it." 

By rule 30, when the proceedings have raised 
the questions of fact necessary to be determined, 
either party may, within fifteen days from the 
filing of the last proceeding, apply to the Judge 
Ordinary to direct the truth of any question of 
fact arising in the proceedings to be tried by a 
jury; and if neither party claim that the cause 
shall be heard before a jury, the Judge Ordinary, 
rule 21, shall determine whether the same shall 
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be tried by a jury, or before the court itself, and 
-whether by oral evidence, or upon affidavit ; 
and, in cases where a husband intends to claim 
damages, a jury will, by 20 & 21 Vict. c. 85, s. 33, 
be necessary ; for it enacts that the claim made 
by every such petitioner shall be heard and tried 
on the same principles, and in the same manner, 
and subject to the same or the like rules and 
regulations as actions for criminal conversation 
were tried and decided in courts of common law ; 
and all the enactments herein contained with 
reference to the hearing and decision of peti- 
tions to the court shall, so far as may be necessary, 
be deemed applicable to the hearing and decision 
of petitions presented under this enactment: and 
the damages to be recovered on any such peti- 
tion shall, in all cases, be ascertained by the ver- 
dict of a jury, although the respondents, or either 
of them, may not appear. In Read v. Read and 
Davis, MSS., the adulterer did not appear, and 
it was ordered that the cause be tried by a jury. 

Section 36 enacts that in questions of fact 
arising in proceedings under the Act constituting 
the new court, it shall be lawful for, but, except 
as hereinbefore provided, not obligatory upon, 
the court to direct the truth thereof to be deter- 
mined before itself, or before any one or more of 
the judges of the said court, by the verdict of a 
special or common jury, Marchmont v Marchmont, 
27 L. J. 59, 6 W. R 870 ; and when such question, 
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is ordered to be tried by a jury, a jury may be 
summoned as in the superior common law courts, 
sect 37, and be liable to be challenged by any of 
the parties to the cause : moreover, by sect 40, 
it shall be lawful for the Court to direct one or 
more issues to be tried in any Court of Common 
Law, and either before a judge of assize in any 
county or at the sittings for the trial of causes in 
London or Middlesex, and either by a special or 
common jury, in like manner as is done by the 
Court of Chancery. 

Whenever a case is to be tried before a jury, 
the Judge Ordinary shall direct, rule 22, the 
questions at issue to be stated in the form of a 
record to be settled by one of the Registrars: but, 
as we have pointed out under the heading of 
" Amendments/' this record, after being so settled, 
may be amended, rule 23 ; after which the peti- 
tioner shall file the record, rule 24 ; and set down 
the cause as ready for trial ; and on the day on 
which it is set down shall give notice of his or 
her having done so to each party for whom an ap- 
pearance has been entered. And if the petitioner 
delay filing the record, and setting down the 
cause as ready for trial, for the space of one 
month from the day on which the record was 
finally settled, the respondent may file the record 
and set the cause down as ready for trial, and 
give a similar notice to the petitioner and the 
other parties. A copy of every such notice shall 
c 
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notice shall be filed in the registry, apd the cause, 
unless the Judge Ordinary shall otherwise direct, 
shall come on in its turn. 

It will thus be seen that all matters of fact 
may be expected to be allowed to be tried 
before a jury, although, as before shown, the 
Judge Ordinary in Marchmord v. Marchmont, 
threw doubt upon whether, in a judicial separa- 
tion, a jury could be demanded ; that an issue or 
issues may be sent into a common law court to 
be tried before a special or common jury; and 
that when the petitioner claims damages they 
must be ascertained in all cases by the verdict of 
a jury* 

There hare been numbers of cases, however, 
where a jury has not been impanneled, and from 
Karris v. Karris and Gyles, 27 L. J. 51, and notes 
thereto, it will be seen that generally the mode 
in which the petitioner for a dissolution of mar- 
riage will be directed to prove his or her petition 
when no answer has been filed, and twenty-one 
days have elapsed, as required by rule 14, ia 
by oral evidence before the full court without 
a Jury, Pearse v. Pearce, 27 L. J. 51, note; 
also in judicial separations, L. T. : a few cases 
have been tried upon affidavits, Armitage v. 
Armitage, Ling v. Ling, 27 L. J. 58, March v. 
March, 28 L. J. 30 ; and in a case where impo- 
tency was alleged: but in ordinary cases, Potts v. 
Potts, 27 L. J. 5*, oral evidence with or without 
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a jury, may beg enerally expected to be ordered ; 
for in Norr%8 v. Norris and Gyles, 27 L. J. 51, 
the Judge Ordinary held that there may be cases in 
which it would not be desirable that the evidence 
should be given orally in court : but, except in 
cases in which some strong reason can be shown 
against having recourse to that mode of trial, his 
Lordship thought it would be better that oral 
evidence should be required: also in Cooke v. 
Cooke and Quayle, the Judge Ordinary ordered 
the case to be tried on oral evidence, observing 
that it was a very wholesome rule to have oral 
evidence ; in Rylance v. Rylam.ce and Jones, Mitt* 
v. Mm, Walton v. WaMon and Hibbert, 28 L. J. 3] , 
notes, oral evidence was in each case required. 

No cause is to be called on for hearing or trial 
until after the expiration of ten days from the 
day when the same has been set down as ready 
for hearing or trial, and notice thereof has been 
given, save with consent of all parties to the suit, 
rule 4, Second Rules and Regulations ; and Sun* 
day is not to be counted for one day, rule 5, 
Second Rules and Regulations. 

It sometimes becomes a question of consider- 
able importance as to which side has the right to 
begin; for if evidence is adduced on the other 
side, the side which commenced has the light to 
reply. And the party who begins, or his counsel, 
shall be allowed, in the event of his opponent not 
announcing at the close of the case of the party 
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who begins his intention to adduce evidence, to 
address the jury a second time at the close of 
such case, for the purpose of summing up 
the evidence ; and the party on the other side, or 
his counsel, shall be allowed to open the case 
and also to sum up the evidence (if any) ; and 
the right to reply shall be the same as at present, 
Com. Law Proc. Act, 1854, s. 18. 
, The right to begin is on that side which has to 
prove the affirmative issue, Cherry v. Chen % y x 32 
L. T. 198 ; Mercer v. Whall, 5 Q. B. 462 : and 
the counsel for the respondent is entitled to ad- 
dress the court before the counsel for the co- 
respondent, but this may be varied by agree- 
ment ; but then the counsel for the respondent 
is not allowed to cross examine the witnesses 
for the co-respondent, Robinson v. Robinson and 
Lane, 31 L. J. 268. Counsel cannot compromise 
so as to prevent the opposite party from re- 
opening the case. In Hayward v. Hayward, 32 
L. J. 262, the Judge Ordinary said, "I think 
whatever arrangements may have been made 
between the parties, as the cause is still on the 
books, and the petition has not been dismissed, 
I ought to hear it ; in cases of this sort I much 
doubt whether the court can sanction or consider 
any agreement between the parties/* Vide also 
Studdy v. Studdy, 5 Jur. 22. 
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WITNESSES. 

Previous to commencing any cause or suit, one 
most necessary and important question arises, as 
to how and by what means the facts relied upon 
as being sufficient in point of law are to be proved, 
so as to convince a jury or the judge. In this 
court the judge or judges can try and decide 
upon questions of fact, 20 & 21 Vict. c. 85, 
ss. 28, 29 ; Norris v. Norris and Gyles T 6 W. R 
640 ; Ling v. Ling and Croker, 6W.R 736 ; 31 
L. T. 268. 

When the trial is to be on oral evidence, with 
or without a jury, the question of who may or 
may not be witnesses necessarily arises ; however, 
that difficulty has been greatly reduced of late 
years by the stat. 6 & 7 Vict. c. 85, c 1, by which 
no person offered as a witness shall be excluded 
by reason of incapacity, from crime or interest, 
from giving evidence, either in person or by 
deposition, according to the practice of the 
Court, on the trial of any issue joined, or of any 
matter or question, or on any inquiry arising 
in any suit, action, or proceeding civil or 
criminal, in any court. By 14 & 15 Vict. c. 99, 
s. 2, parties to suits, actions, or other proceed- 
ings in courts of justice, are made competent 
and compellable to give evidence for or against 
each other ; however, parties to any action, either 
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for breach of promise of marriage, and to any 
suit in the Ecclesiastical Court, instituted by 
reason of adultery, are still excepted ; Taylor on 
Evidence, ISth ed., voL ii. 1052 ; Pyne v. Pyne, 
27 L. J. 64, 1 S & T. 80, 

By 21 & 22 Vict a 108, s. 11, in all cases now 
pending, or hereafter to be commenced, in which, 
on the petition of a husband for a divorce, the 
alleged adulterer is made a co-respondent, or in 
which, on the petition of a wife, the person with 
whom the husband is alleged to have committed 
adultery is made a respondent, it shall be lawful 
for the court after the close of the evidence on 
the part of the petitioner, to direct such co- 
respondent or respondent to be dismissed from 
the suit, if it shall think there is not sufficient 
evidence against him or her, Lane v. Lcme and 
Robinson, 27 L. J. 91. 

The petitioner is eligible as a witness in this 
court in any cause in which adultery is not 
alleged ; and in a cause for judicial separation on 
the ground of desertion for two years and up- 
wards is the best witness : but, then, it is better 
that she should be corroborated by other evidence. 
At present it seems an open question, whether a 
wife seeking a divorce on the ground of adultery 
and desertion would be allowed first to obtain a 
judicial separation on the ground of desertion, in 
which, as before stated, she can be a witness, and 
then proceeding for a divorce, prove the desertion 
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by the record of the judicial separation and the 
adultery aliunde ; in one early case his lordship 
in an obiter dictum stated that having obtained 
a judicial separation was no bar to afterwards 
proceeding for a divorce, should evidence of adul- 
tery afterwards be adduced. 

An idiot is not allowed to give evidence, Coke 

Litt 67, Gilbert on Ev. 144; but a lunatic 

during a lucid interval may ; but, when tendered 

as a witness, it is for the judge to examine and 

ascertain whether he is of competent understand* 

ing to give evidence, and is aware of the nature 

and obligation of an oath ; and if satisfied that he 

is, the judge should allow him to be sworn and 

examined: Reg. v. Hill, 2 Den. C. C. 255. A 

deaf and dumb person is not incompetent, for he 

may be examined through the medium of a sworn 

interpreter, who understands his signs. A dumb 

man, not deaf, is sworn in the usual way, and 

there the interpreter is sworn to interpret his 

signs, 1 Phillips' Evidence, 7. An infant may 

be a witness, if such infant appear to under- 

stand sufficiently the nature and moral obligation 

of an oath : R v. WilMcme, 7 0. & P. 320. 

• When a witness is out of the jurisdiction of the 

court, or where, by reason of his or her illness or 

from other circumstances, the Court shall not 

think fit to enforce the attendance of the witness 

in open court, it shall be awful for the Court to 

order a commission to issue for the examination 
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of such witness on oath, upon interrogatories or 
otherwise ; or if the witness be within the juris- 
diction of the court, to* order the examination of 
such witness on oath, upon interrogatories or 
otherwise, before any officer of the said court, or 
other person to be named for the purpose, 20 & 
21 Vict. c. 85, s. 47. And in accordance with 
this section of the Act there have been many 
commissions granted on motions in open court 
for the purpose of obtaining evidence from wit- 
nesses abroad, or from those just about to go 
abroad, &c. To obtain one, however, an affidavit 
or affidavits will be required.. 



CHAPTER IV. 
DAMAGES. 

Although the 20 & 21 Vict. c. 85, s. 59, has 
apparently put an end to the action of crim. 
con. hitherto preliminary to obtaining a parlia- 
mentary divorce, it has still left the aggrieved 
husband a similar claim upon the adulterer ; foe 
by sect. 33, any husband, may, either in a petitidh 
for a dissolution of marriage or for judicial sepa- 
ration, or in a petition .limited to sueh object only+ 
claim damages from any person on the ground of 
his having committed adultery with the wife of 
such petitioner, and such petition shall be served. 



' DAMAGES. 57 

on the alleged adulterer and the wife, unless the 
court shall dispense with such service, or direct 
Borne other service to be substituted ; and the 
claim made by every such petition shall be heard 
and tried on the same principles, in the same man-: 
ner, and subject to the same or the like rules and 
regulations as those by which actions for crim. 
con. were tried and decided in courts of common 
law; and the damages to be recovered on any 
such petition shall in all cases be ascertained by 
the verdict of a jury, although the respondents, 
or either of them, may not appear ; and after the 
verdict has been given, the Court has power to 
direct in what manner such damages shall be 
paid or applied, and to direct that the whole or 
any part thereof shall be settled for the benefit 
of the children (if any) of the marriage, or as a 
provision for the maintenance of the wife. 

This section was not much resorted to at first ; 
however, there have latterly been several causes 
in which damages have been claimed and decreed, 
Reed v. Reed and Davis, MSS. ; where the co- 
respondent was ordered to pay the costs of the 
cause and 20£ (the co-respondent only being a 
railway porter), which the court ordered to be 
invested for the benefit of the petitioner's child : 
In Keats v. Keats and Montezuma, 5 Jur. 179, 
10002. was decreed to be appropriated in various 
ways. 

It will be seen that although the action of 
c 5 
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crim. con. vu abolished by sec 29, yet never- 
theless see. 83 leaves a similar remedy or re* 
venge ; for by it, " Any husband may, either 
in a petition for dissolution of marriage or for 
judicial separation, or t» a petition limited to such 
object only, claim damages from any person on 
{he ground of his having committed adultery with 
the wife of such petitioner.' 9 

As yet this latter clause does not appear to 
have been acted upon. 

MAERUGE settlements. 

In any case in which the court shall pronounce 
a sentence of divorce or judicial separation for 
adultery of the wife, if it shall be made to appear 
to the Court that the wife is entitled to any pro- 
perty either in possession or reversion, it shall be 
lawful for the Court, if it shall think proper, to 
order such settlement as it shall think reasonable 
to be made of such property, or any part thereof, 
for the benefit of the innocent party, and of the 
children of the marriage, or either or any of 
them, 20 & 21 Vict, c. 85, & 45. By this section 
it would almost appear that there is the discre- 
tion invested in the Court to interfere with mar- 
riage or other settlements of the wife's, if she be 
proved guilty of adultery, and divorced in conse- 
quence of it ; however, the Court, in Tourle v. 
Tourhy 27 L. J. 73, note, refused to make any 
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order as to the marriage settlements, Lord 
Campbell, CL J. stating that they had considered 
the point, and were of opinion that they had no 
power to alter marriage settlements. In Norris 
and Norris r. Qyks, 27 L. J. 73 a similar opinion 
was expressed. In Keats t. Keats and Montezuma, 
Lord Chelmsford held that the marriage settle- 
ment must remain untouched, for the Court 
merely provides for the wife during her life, and 
intimated that if the wife chose to give up cer- 
tain disposing power rested in her, the husband 
must allow her a oertain income for her life, et 
quam diu casta vixeriL 

The Court may, if it shall think fit, on any 
such decree, order that the husband shall, to the 
satisfaction of the court, secure to the wife such 
gross sum of money, or such annual sum of 
money for any term not exceeding her own life, 
as, having regard to her fortune (if any), to the 
ability of the husband, and to the conduct of 
the parties, it shall deem reasonable. It will be 
seen from the last section that the Court has the 
power on any decree of divorce to order the hus- 
band to settle such a sum as may enable his 
erring wife to live ; but from the judgment in 
Keats y. Keats and Montezuma, the inference is 
that it will only last quam diu casta vixerik 
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CUSTODY OP CHILDREN. 



In any suit or other proceeding for obtaining a 
judicial separation or a decree of nullity of mar- 
riage, and on any petition for dissolving a marriage, 
the Court* may from time to time, before making 
its final decree, make such interim* orders, and 
may make such provision in the final decree, as it 
may deem just and proper with respect to the 
custody, maintenance and education of the chil- 
dren the marriage of whose parents is the subject 
of such suit or other proceeding ; and may, if it 
shall think fit, direct proper proceedings to be 
taken for placing such children under the protec- 
tion of the Court of Chancery, 20 & 21 Vict. c. 
86, s. 35. In Curtis v. Curtis, 27 L. J. 16, an in- 
terim order was made that the children should 
remain in the custody of their mother for three 
months ; and it was- decided also, on a further 
hearing, that, when an order for the custody o£ 
children is prayed for, that question must be gone 
into during the cause and before the final decree, 
Curtis v. Curtis, 27 L» J> 73. In Robotham v. 
Robotham, 27 LJ. 61, an order was refused on 
the ground that the husband was in America and 
not likely to interfere with them. 

There was a similar refusal in Seymour v. Sey- 
mour, 7 W. R 296, but not on the ground that there 
was no mention of .them in the prayer, as reported, 
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for their custody, &c. ; such was in the prayer, 
and it was also argued by counsel, as the husband 
was expected, and moreover, appeared within a 
few days of the decree. In Marsh v. Marsh, 28 
L. J. 13, the Court held that it has a discretionary 
power exceeding that possessed by Courts of Com- 
mon Law and Equity, and should, in exercising it, 
make such orders as are just and proper with re- 
ference to the circumstances affecting the cause, 
taking into consideration the interests both of 
the children and parents. 

A child in the custody of a third person who 
was considered to lean more towards one parent 
than the other, was ordered to be delivered up to 
the custody of its paternal grandmother, Boynton 
v. Boynton, 7 W. R. 181. Other orders of the Court 
will be found in Spratt y. Spratt, 6 W. R. 860, 31 
L. J. 269 ; Hooke v. Hooke, MSS. ; Tarbuck v. 
Tarbuck, 27 L. J., 62 note. It must be remem- 
bered that, at Common Law, the father wa a__en= 



titled to the custody of all his children, altho ugh 

within the age of nurture ; but by 2 & 3 Vict, c. 
102 , it was enacte d that it should be lawful for 
the Court of Ch ancery to make an order that 
infa nts under the age of seven yeaxs_should be 

deliv ered to, and remain in their mothers custody 

until the age of seven ; and when they have at- 
tained that age, the "Court of Chancery is em- 
powered to make an order giving the mother 
access to them occasionally : if they have exceeded 
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or attained the age of fourteen, they may exercise 
their own discretion. 



ALIMONY. 

Alimony is the wife's allowance, made to en- 
able her to support and maintain herself, either 
during the proceedings of a matrimonial cause, 
then technically termed alimony pendente lite ; or 
at its conclusion, and then termed permanent 
alimony. 

It is a term borrowed from the old Ecclesias- 
tical Law, still forms an important, if not perhaps 
the most important part of a cause for judicial 
separation or divorce at the present time ; and 
has necessarily been repeatedly brought under 
the notice of the present Court for Divorce and 

,, / j Matrimonial Causes. 

^hvrck , j, Qr a ^jk to en title herself to alimony pen- 

GuXctfK - dente lite, she must first prove the factum of a 
marriage by filing an affidavit; and after the 
husband has appeared, she may proceed to file a 
petition for it, and serve a copy of the petition 
on her husband, or on his proctor, solicitor, or at- 
torney, on the same day, rule 25 : then, providing 
her husband has filed his answer thereto, upon 
oath within eight days after the filing of his 
wife's petition, she may move the Court at its 
next sitting to decree her alimony pendente lite, 
provided that she, previous to moving the Court, 
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lias given at least two days' notice to her hus- 
band, or to his proctor, solicitor, or attorney, of 
her intention so to do, rule 28 : and in case the 
wife should not be satisfied with her husband's 
answer, she may, but subject to any order as to 
costs, examine witnesses in support of her peti- 
tion, rule 27. In one case, not yet reported, in 
which this occurred, the Judge Ordinary inti- 
mated that some notice ought to have been giyen 
to the husband ; but as he appeared to be present 
in court, the examination was allowed to be pro- 
ceeded with, Hoohe v. Hoohe, MS& 

Alimony may be ordered to be paid monthly, 
€fodman v. Godman, MSS. ; but, as before stated, 
care should be taken to petition for it before the 
decree for divorce or separation is made, Sykes v. 
Sykea> MSS. Alimony pendente lite is not granted 
in cases where the husband has not entered an 
appearance. In Tomkins v. Tomkins, 6 W. R. 
545, the Judge Ordinary granted a fifth of the 
husband's net income pendente lite, observing that 
where the husband had appeared he found no 
difficulty in granting alimony pendente lite; but 
in cases where the husband had not appeared, he 
did not think he had power to grant it, as rule 25 
appeared to be intended to prevent any such appli- 
cation ; vide also Deane v. Deane, 28 L. J. 23, 
80 L. T. 270. The Judge Ordinary also allowed 
the expense of ordinary current repairs, but not 
extraordinary and permanent improvements, to 
be deducted from the husband's income derived 
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from real property, and granted one-fifth &s fait 
alimony pendente lite, observing that alimony is 
generally due from the return of the citation, 
Eayward v. Hayward, 6 W. R. 639, 1 S. & T. 85 ; 
nor is it allowed where the wife has been proved 
guilty of adultery by a competent tribunal, Holt 
v. EoU, 28 L. J. 12. 

For permanent alimony it has been usual in 
the old Ecclesiastical Courts to allow about one- 
third of the husband's income Cooke v. Cooke, 2 
Phillimore, 44 In Beam v. Beam, 1 S. & T. 90, 
which was a suit for judicial separation, upon 
application for alimony, and it appearing th^t 
there were eight children, none of whom were 
with the husband, the Judge Ordinary decreed a 
moiety of the husband's income. It may be here 
mentioned that when alimony is ordered by the 
Judge Ordinary, either party dissatisfied with the 
amount, has, 20 and 21 Vict. c. 85. s. 55, a right 
to appeal within three months to the Full Court, 
whose decision in this as in all other appeals 
against any decrees made by the Judge Ordinary 
alone will be final. 

Should there be a considerable alteration of 
circumstances on either side, the old Ecclesias- 
tical Courts would, if the alterations were clearly 
proved, make a reduction in the sum heretofore 
decreed as permanent alimony. And the new 
Court, doubtless, will do the same, provided a 
sufficient case is made out ; for in Saunders v. 
Saunders, 6 W. R 328, 1 S. & T. 72, the Judge 
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Ordinary said : " I think that no sufficient case 
is made out to induce me to order a reduction of 
alimony. There are no facts before me to make 
me think that this alimony would be unreason- 
able, if the wife had then been in possession of 
the income which she admits she receives from 
her father's estate." Also in Shirley v. Warchrop, 
£ c. h. Shirley, 32 L. T. 198. 

More cases will be found cited in the " Digest 
of Evidence/' on this subject, under the heading 
of "Alimony/' 

A form of a petition for Alimony will be found 
in the Appendix, on page lxxvii 



CHAPTER V. 

APPEAL. 

The decrees of either branch of the Court for 
Divorce and Matrimonial causes, are almost 
always subject to an appeal either to the Court 
above, or finally to the House of Lords. 

We will first point out what appeals can be 
made to the Judge- Ordinary. Formerly, Judges of 
Assize had power to give decrees in petitions for 
restitution of conjugal rights, and for judicial 
separations, 20 & 21 Vict c. 85, s. 1 7, and if that 
power had been exercised, and either party had 
been dissatisfied with the orders thereon, they 



66 THIS PRACTICE. 

might have appealed, 20 & 21 Vict. c. 86, s. 20 : 
however, these sections of the Act constituting 
the Court for Divorce and Matrimonial Causes, 
have been expressly repealed 21 & 22 Vict, c 108, 
* J9. 

Protection orders granted to wives deserted by 
their husbands are also subject to appeal, either 
when granted by the Judge Ordinary, sitting in 
Chambers, rules 39, 40, or by a police magistrate ; 
or by justices at petty sessions, 20 & 21 Vict 
c. 85, a 21 ; provided always, that every such 
order, if made by a police magistrate, or justices 
at petty sessions, shall, within ten days after 
the making thereof, be entered with the regis- 
trar of the county court within whose jurisdiction 
the wife is resident ; and that it shall be lawful 
for the husband, and any creditor or other person 
claiming under him, to apply to the Court, or to 
the magistrate or justices by whom such order 
was made, for the discharge thereof; and these 
applications if made to the Court for Divorce 
and Matrimonial Causes, must be founded on 
affidavit, rule 40. 

With regard to appeal against the decisions of 
the Judge Ordinary, either party dissatisfied with 
any decision of the Court, in any matter which, 
according to the provisions aforesaid, may be 
made to the Judge Ordinary alone, may, within 
three calendar months after the pronouncing 
thereof, appeal therefrom to the full Court, 
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whose decision shall be final 20 fr 21 Vict. c. 85, 
8. 55 ; Curtis v. Curtis, 28 L. J. 8, where it was held 
per curiam, that the petitioner, haying filed a peti- 
tion of appeal, (a) and given notice of appeal to the 
respondent, the case will be set down for hearing, 
when the facts of the cause will not be reheard, 
but, in analogy to the practice of the Ecclesiastical 
Court, on appeal from the Court of first instance, 
the facts must be taken to be those proved in the 
Court appealed from, and in the Court for Di- 
Torce and Matrimonial Causes they will be as- 
sumed to be those appearing on the notes of the 
Judge Ordinary, and for a reversal of the former 
decree, it must be successfully contended that 
those facts did not warrant the decree, which was 
not done either in this instance of appeal, nor in 
that of Curtis v. Curtis, 28 L. J. 8, nor yet in 
Keats v. Keats and Montezuma, 7 W. R. 377. 

Again, either party dissatisfied with the de- 
cision of the full Court on any petition for the dis- 
solution of a marriage, may, within three months 
after the pronouncing thereof, appeal therefrom 
to the House of Lords, if Parliament be then 
Bitting, or, if Parliament be not sitting at the end 
of such three months, then within fourteen days 
next after its meeting ; and on the hearing of such 

(a) Every application for a new trial in respect of causes 
tried before a jury, is to be lodged in the Registry 
within a month from the day on which a cause was tried 
rule 41. 
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Keeping company with a stranger privately, 
raises the strongest presumption against the 
wife ; and where there are, in addition to that 
clandestinity, other circumstances in proof, the 
Court can have no doubt, Rix v. Rice. 3 Hagg. 74. 
The fact of a correspondence being kept up 
between a married lady and a gentleman, un- 
known to the husband, is of itself highly sus- 
picious ; and where the lady was in the habit of 
getting the letter bag before it was produced to 
her husband, or anybody else, and also put 
letters directed to the same gentleman into the 
post herself, it leads to conclusions even more 
unfavourable, Loveden v. Loveden, 2 Hagg, Con. 

20. 
Where there were no personal familiarities 

proved except two kisses, and there was a cor- 
respondence between the parties containing 
passages of much suspicion, though no unequivo- 
cal reference to nor inference of any act of adul- 
tery committed, and there was no oral evidence 
establishing the commission of the offence, and 
no occasion could be pointed out when adultery 
was actually committed, this was held not suffi- 
cient proof, Hamerton v. Hamerton, 2 Hagg, 21 ; 
but in this case there were circumstances in the 
character of the alleged adulterer which induced 
the Court to think that there would have been 
allusions to past criminality, if any such existed. 
The Court does not judge from mere impru- 
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deuce ; but there are kinds and degrees of impru- 
dence ; and there are degrees from which a court 
of justice will infer guilt, Chambers v. Chambers, 

1 Hagg. Con. 444 The Court will not be duped, 
but will judge of facts as other men of discern* 
meat exercising a sober judgment, Ibid, 445- 
When an improper attachment is admitted to 
have existed, and indelicate acts have passed 
between the parties when within reach of obser- 
vation, the Court will hold that adultery has 
been committed, on proof that there have been 
opportunities of effecting it, Lovcden v. Lweden, 

2 Hagg. Con. 19. The facts are not to be taken, 
separately only, but in conjunction: they mu- 
tually intepret each other : their constant repe- 
tition gives them a determinate character : and, 
such habits continuing to be preserved in pub- 
lic, it is to be inferred that the parties would 
go greater lengths if opportunities of privacy 
occurred : with such opportunities they advance 
to the footing of proximate acts; and if the 
privacy be shown to be frequent, the Court will 
infer the commission of crime, Burgess v. I?w- 
gess, 2 Hagg. Con. 229 : but there must be some 
overt aets, or some circumstances to show that 
the parties were disposed to avail themselves 
of the opportunity, Harris v. Harris, 2 Hagg, 
379. 

The Court would not be warranted in drawing 
a conclusion of criminality when the facts are 
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capable of a construction of innocence, Hamerton 
y. Hamerton, 2 Hagg. 23. 

Adultery may be inferred from circumstances, 
from the conduct of the wife, and of the person 
with whom it is alleged to have been committed, 
and from letters ; although direct proof entirely 
fails. Grant v. Grant, 2 Curt 16. 

If a charge be of habit and constant practice 
it is as easy to disprove as to prove it. The 
defendant may cross-examine the plaintiff's wit- 
nesses, and call his own to prove that there was 
nothing to raise a surmise of anything improper, 
Mortimer v. Mortimer, 2 Hagg. Con 314. 

If the adultery is alleged to have taken place 
during a long space of time, in which a constant 
and habitual adulterous intercourse took place, 
that is sufficient without alleging specific facts. 
If, however, the intercourse was limited, or of 
short duration, then the facts must be specifically 
pleaded, Graves v. Graves, 3 Curt. 241. 

By 20 & 21 Vict c. 85, s. 48, the Common Law 
rules of evidence are applied to this Court, and one 
witness (corroborated, if possible in some material 
point) is sufficient ; and by 14 & 15 Vict c. 99, s. 
4, the evidence of the husband or wife, either 
being a party to the suit was not admissible against 
each other in cases of adultery ; but now if adul- 
tery is coupled with cruelty or desertion, they 
are respectively compellable to prove such cruelty 
or desertion, 22 & 23 Vict. c. 61. s. 6. The Court 
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may, however, in all cases, if they think fit, ex-? 
amine the petitioner. 

We may here observe that where the other 
party to the adultery is not a co-respondent, he 
or she is tainted with all the suspicion attaching 
both in the courts of common law, and the old 
Ecclesiastical Court to a witness who is an 
accomplice, see Evans v. Evans, 1 Rob. 165, s. c. 
& No. Ca. 416, 1 Phill. Evid. 36, 9th edit; 
Simmons v. Simmons, 5 No. Ca. 342. And in 
Stapleton v- Staplaton, MSS., where * the sole 
evidence of adultery, with very little corrobo- 
rative evidence of proximate facts, was a pros- 
titute with whom the respondent had slept, she 
knowing that he was a married man, Cresswell, 
J. 0., left the case to the jury, who found for the 
petitioner. 

Evidence where the Husband petitions against 
the Wife on the ground of Adultery. — This, as 
we have said before, is a ground of dissolution of 
marriage, and the petition must be addressed 
to " The Full Court/' see ante, " Practice/' page 2. 

In a suit for dissolution of a marriage on the 
ground of the wife's adultery, the husband should 
call a witness to show that he treated his wife 
with propriety and took care of her, Boddington 
v. Boddington and Nossiter, 27 L. J. P. & M. 53. 
If thefe be full proof of identity and of the birth 
of a child during the husband's absence abroad, 
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so as to preclude access, it is all that is necessary, 
Richardson v. Richardson, 1 Hagg 11 ; Caton v. 
Caton, 7 No. Ca. 27. 

Where a young woman away from her hus- 
band, and a young officer were constantly to- 
gether, and lived in the same house, but with 
separate beds, the Court (Lord Stowell) said sepa- 
ration might justly follow from this alone ; and 
that this may be the legal proof from which the 
Court will presume guilt. That a Court should 
not put upon such an intimacy the construction 
that every one el£e would do, would be monstrous, 
Chambers v. Chambers, 1 Hagg. Con. 445. 

Where a gentleman slept in the house, but had 
a separate room, and the witnesses to that part 
of the case had never observed any indecent 
familiarities, it was strongly held in the Court of 
Delegates that general cohabitation excludes the 
necessity of proof of particular facts, Rutton v. 
Rutton, Deleg. 14 Nov. 1 799, quoted in Loveden 
v. Loveden, 2 Hagg. Con. 6 (note). Where the 
parties retired into Wales ; but the man slept at 
an inn, but spent his time at the house, the 
Court said, here are the wife of another husband 
and the husband of another wife retiring together 
and shutting out all witnesses. Can it be neces- 
sary that the Court should require any other evi- 
dence than this ? Mere cohabitation in this way 
must be held sufficient to found the judgment 
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conclusively. Finding persons together in such 
a position as presumes guilt generally, the Court 
must presume it in all cases attended with these 
circumstances. It cannot adopt the extravagant 
professions of Platonism for the principles of its 
decisions, Cadogcm v. Cadogan, Consist 1796, 
quoted in Lowden v. Loveden, 2 Hagg. Con* 4 
(note). 

Where the lady charged hung back from the 
rest of a party at a pionic, and was afterwards 
seen by the witness reclining on a bank with the 
arm of a gentleman round her, to whom she had 
an avowed attachment, and they were whisper- 
ing together, whereupon the witness begged her 
to come away, but she remained behind, it was 
held that it would be difficult to have further 
proof of a fact of adultery ; for, after they were 
left, they had quite ample opportunity of com- 
mitting an act of adultery if they were so in- 
clined ; the adultery had almost commenced when 
the witness left the scene, Harria v. Barrie, 2 
Hagg, 395. 

The fact of a woman going to a brothel with a 
man is conclusive evidence as against her of 
adultery : Eliot v. Eliot, Arches, 23rd Feb. 177G, 
quoted in Williams v. William, 1 Hagg. C. 302 ; 
see also Loveden v. Loveden, 2 Hagg. Con. 25 ; Tim- 
mings v. Timmings, (note b), 3 Hagg. 82 ; Aatley 
v. Aettey, 1 Hagg. 719 ; Kenrick v. Kenriok, 4 
Hagg. 138. 
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Where a married woman visited an unmarried 
man at his lodgings, not calling herself by his 
name, without proof that she knew that they were 
not his ordinary lodgings, without other proof of 
clandestinity than that he did not accompany 
her quite to her husband's door,— Held, that 
adultery was not proved : Williams v. Williams, 
1 Hagg. Con. 299. (The decision in this case was 
reversed on appeal to the Arches ; but it was on 
further proof of identity in a totally different 
portion of the evidence.) 

Where the wife visited a single man at his 
house, and the windows were closed, and there 
were letters which could not be otherwise ex- 
plained, the Court held the adultery proved, 
Ricketts v. Ricketts, Con., Feb. 20, 1799, quoted 
1 Hagg. 303. 

Where the alleged adulterer visited the wife 
subsequently to the recovery of a verdict against 
him in an action of crim. con., the Court said : 
" It is out of all natural credibility that she 
could, if innocent, admit, as a mere friend of the 
family, one by whose imprudence and treachery 
she had been involved in so severe a calumny. 
It would have been the natural impulse to avoid 
the man with whose name she was coupled in dis- 
honour :" — Held, sufficient for separation : Cham- 
bers v. Chambers, 1 Hagg. Con. 446. 

And where a woman has been expostulated 
with on account of her conduct to a gentleman, 
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it is a strong presumption against her, if she 
does not in future avoid appearances that had 
led to such unfavourable impressions: Loveden 
y. Loveden, 2 Hagg. C. 

The admission of a gentleman to her bed* 
chamber at night, on a frivolous plea of illness, is 
strong evidence of criminality : Cadogcm v. Cado- 
gan, 2 Hagg. Con* 7 (note). 

The introduction of a young, man clandes- 
tinely to the house at night is evidence of adul- 
tery : Loveden v. Loveden, 2 Hagg. Con. 44. 

A letter confessing violent attachment, com- 
plaining of the difficulty of meeting unobserved, 
marking the times of her periodical indisposition, 
■which rendered her incapable of intercourse, is of 
a stronger nature than even evidence of having 
gone to a brothel with a person : Loveden v. 
Loveden, 2 Hagg. Con. 25. 

Associating clandestinely with a third person, 
gives rise to the strongest presumption ; and 
where there are other circumstances in addition 
to that clandestinity, the Court will have no 
doubt : Rix v. Rix, 3 Hagg. 74. 

Where a lady admitted two young men to her 
society, who were rarely in her husband's com- 
pany, and never recommended by him to her, 
and they visited her frequently in his absence 
and were each of them separate and alone with 
her in the absence of her husband, and break- 
fasted and dined with her ; she visited them at 
s 
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their chambers, walked and rode out with them, 
and was most anxious to conceal all this from 
her husband, the court considered these facts 
so closely connected with criminal habits as to 
give a high degree of probability to any allega- 
tion of grosser criminality : ffiwes v. Ehves, 1 
Hagg. Con. 272. . 

Faussett v. Faussett, 7 No. Ca. 72, is worthy of 
perusal, as showing how evidence affected the 
mind of the court under the old law. 

Evidence against the husband in a suit on his 
wife's petition by reason of adultery. — This is a 
ground for judicial separation only, and the 
petition must be addressed as ante y " Practice," 
page 2. 

Where a person continually exerts his wicked 
industry in order to accomplish his purpose, and 
does not succeed in every instance because of a 
firm opposition, this is more than solicitation of 
chastity ; and if supported by other circumstances 
in any one instance, it will amount to adultery : 
Soilleux v. SoiMeutCi 1 Hagg. 377. 

Where a considerable intimacy exists between 
a married man and a married woman away from 
her husband, the court will consider and weigh 
all the facts so as to ascertain, if possible, the 
true character of the intitnaey between the par- 
ties as to whether it was merely carried on heed- 
lessly and with want of due caution, or whether 
it was carried on with any real intention of 
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committing the crime of adultery: Harris v. 
Harris, 2 Hagg. 387. 

Where a captain in the navy slept on a sofa in 
the drawing-room of the lodgings of a married wo- 
man — she sleeping up stairs, the night being wet, 
and Ke going away early in the morning ; and where 
"he also on another evening slept at other lodg- 
ings to which she had removed, also on an incle- 
ment night, it was held in that particular case, 
being unsupported by any other circumstance, to 
be no proof of adultery ; as, though he, being a 
naval officer, was not likely to be much influenced 
by weather, still, from being accustomed to a sea 
life, his ideas as to accommodation would be likely 
to differ from those of a landsman ; but his conduct 
was held imprudent : Harris v. Harris, 2 Hagg. 
294 

Where a woman of loose character was received 
on board a ship, whereof the party charged was 
captain, there must have been full opportunity, 
if' he had been so disposed to have committed 
adultery, the court said: "If there were any 
proof of indecent familiarities between the par- 
ties, or if the court was in any way satisfied that 
undue intimacy subsisted between them, then it 
would travel much more easily to the conclusion 
that where the facilities were so great, and the 
opportunity of access so easy, the crime of adul- 
tery had been committed ; but there was not the 
least proof of any indecent familiarity nor im- 
e 2 
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proper intimacy between the parties, ntir of any 
conduct approaching towards it ; the court had, 
therefore, no difficulty in concluding that the 
proof of the charge had failed : Harris v. Harris, 
2 Hagg, 379. 

Where a married man went to a brothel and 
remained alone in a room with a woman of 
notorious character for a considerable time, 
the Court (Dr. Lushington) said, " If these facts 
are not sufficient to raise a presumption of 
adultery, what facts would be sufficient? The 
authority of Eliot v. Eliot (a), binds the Court in 
the case of a woman. Now if a married man 
goes to a brothel, he being perfectly aware of the 
nature of the house, I will not say it does not 
supply an equal presumption of guilt as in the 
case of a woman ; but, supposing the Court not 
inclined to push this presumption so far as to 
bold the proof conclusive, still it cannot be 
denied that such conduct furnishes a violent 
suspicion — a suspicion to be rebutted, if rebutted 
it can be at all, by the very best evidence :" Astley 
v. Astley, 1 Hagg. 719. It seems such as can 
scarcely be rebutted : lb. 721. 

The fact of a man having venereal disease long 
after marriage is primd fade evidence of adul- 
tery: Popkin v. Popkin, Cons. H. T. 1794, ! 
Hagg. 767 (note). 

(a) 1 Hagg. Con. 302, 
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' Where the wife alleged the communication of 
venereal, disease by the husband to her, in sup- 
port of her charge of adultery, and the husband 
recriminated adultery, and showed that shortly 
after such his wife's adulterous intercourse, and 
before his contracting such disease, the alleged 
paramour was affected with venereal disease; 
and there being no evidence of circumstances 
leading up to adultery on the husband's part, 
the Court held that, though when there is no 
aspersion upon the chastity of the wife, the 
venereal disease may, and frequently does fur- 
nish conclusive proof of the adultery of the 
husband, yet where the wife has exposed her* 
self to the risk of infection elsewhere, the 
burden of proof is shifted, and she must shew 
either that he contracted the disease elsewhere, 
or that . she could not have contaminated him : 
King v. jfifagr, 5 No. Ca. 252. 

A man being frequently alone with a lady in 
her bed-chamber is a very strong circumstance : 
Rix v. Rix 9 3 Hagg. 75. 

Adultery — The Defence. — In cases of adultery 
committed by the wife, the husband is entitled 
to a separation unless there are such objections 
to his conduct as deprive him of any claim to 
relief. There are however, the following objec- 
tions, which effectually bar his claim : — 

.1 Compensatio criminis, or recrimination. 
2. Condonation (unless there b$ such.subse- 



102 DIGEST OP EVIDENCE. 

quent renewal of criminal conduct as to 
raise a fresh ground of suit), see pgst. 

3. Connivance. The active procurement or 
passive toleration of his own dishonour, 
Crewe v. Crewe, 3 Hagg. 129. See post. 

4. Collusion. See post. 

To plead adultery on the part of the husband 
in answer to a suit at his instance by reason of 
adultery is a good recriminatory plea, Astley v. 
Astley, I Hagg. 716. 

In cases of adultery it is incumbent on the 
husband to make such strict legal proof of the 
feet charged as shall not involve himself and 
create a legal bar ; for if by evidence which he 
brings to establish adultery, he at the same time 
involves and implicates himself, the wife has the 
full benefit of this evidence, nor can he avail 
himself of a case in which he does not appear 
with clear hands, per Lord Stowell : Timmings v. 
Tlmmings, 3 Hagg. 77. *He must purge his own 
conduct of all reasonable imputation of the same 
nature : Forster v. Forster, 1 Hagg. c. 153. 

In a suit for separation a mensd et thoro by 
reason of the wife's adultery, Bhe having, in a 
plea of recrimination, proved a long series of 
misconduct against the husband, for which she 
separated from him long prior to the adultery 
committed by her, is entitled to her dismissal.; 
nor will a return to live in the same house,, after 
a fonper separation on account of the husband's 
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adultery, operate as a condonation so as to ex- 
tinguish her right to set 4 up his guilt as a bar to. 
his prayer, Beeby v. Beeby, 2 Hagg. 789. j 

In the Eoclesiastical Court it was a great 1 ' tur 
question whether it could be pleaded that the 
Jewish religious regulations allow concubines, 
D'Aguilar v. D'Aguilar, 1 Hagg. 785 : but this 
was because that was a Court Christian to which 
the parties had resorted : the Court of Divorce 
will probably consider themselves bound by this 
view by sect. 22 of the Act 20 & 21 Vict c. 85. 
But even if the court should admit such defence 
it must be pleaded specially, 1 Hagg. 785. 

A single act of adultery on the part of the 
plaintiff will, if fully proved, operate as a bar, 
Astley v. Astley, 1 Hagg. 722 ; though if a wife 
had left her husband and lived many years in a 
course of adultery, it may be doubted whether, if 
the husband in one frail moment should be faulty, 
it would be a compensa&io criminis, Naylor v. 
Naylor, Cons. Trin. 1777, cited 1 Hagg. 721. 
• The mere solicition of chastity on the part of 
the husband has never been considered a bar- 
there being proof of adultery on the part of the 
wife, ChetUe v. Chettle, 3 Phill. 508. 

Where there was gross neglect on the part of 
the husband, and the solicitations were such as 
strongly to indicate that actual adultery had been 
committed, the wife had been exemplary in her 
conduct for ten years, was carried to Lisle, and 
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left there by the husband, and during these ten 
years he was using all means to seduce, almost to. 
force, the maid-servants, three of whom denied 
the adultery ; the fourth refused to answer, the 
Court doubted whether that might have been 
sufficient to have entitled the wife to a sentence 
of separation ; but under all the circumstances 
they held the husband barred of his remedy, 
Forster v. Forster, 1 Hagg. a 144. In a suit for 
divorce by reason of adultery, recrimination of 
adultery upon the complaining party is equally a 
bar if proved, whether such adultery have been 
committed before or after a voluntary separation 
has taken place and before or after the delinquency 
of the other party, Proctor v. Proctor, 2 Hagg. C. 
299, and semble even if committed after the com- 
mencement of the suit ; and in Brisco v. Brisco, 
2 Add. 264, the Court still more distinctly in- 
clined to the opinion that the husband's delin- 
quency at any time prior to sentence will bar his 
claim to a separation. 

Where the adultery was fully proved, but not 
consummation of the marriage, the general result 
of the evidence seeming to be that the woman 
would not allow consummation, but immediately 
eloped with the adulterer, the Court pronounced 
for the divorce without hearing counsel in sup* 
port of it, being clearly of opinion that this is no 
bar, Patrick v. Patrick, 3 Phill. 496. Compensatio 
criminum need not be pleaded specially ; the wife 
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is entitled to the full benefit of any evidence 
adduced by the husband which creates such a 
bar, Timmings v. Timmings, 3 Hagg. 77; hut 
a party relying on condonation as a bar should 
plead it, Ibid, 84. 

Where adultery is pleaded by way of recrimi- 
nation, and q,s a bar, it is not necessary to prove 
such strong facts against the plaintiff as would be 
required to convict the other party in a suit for 
divorce, Leicester v. Leicester, cited 1 Hagg. Con. 
153, and quoted and the principle affirmed in 
Asttey v. Asttey, 1 Hagg 721. 

It is not a good plea in bar to a petition for a 
dissolution of marriage that the respondent had 
been dismissed from a suit in the Arches' Court 
for a divorce a mensd et thoro, for that suit was 
not de eadem re, and, therefore, this is not a case 
in which lis alibi pendens is a good plea ; and 
this Court is not bound by the standing orders of 
the House of Lords, according to which a disso- 
lution could not be obtained where the husband 
had failed to obtain a divorce a mensd; and for 
the same reasons the pendency of an appeal from 
the Arches Court is not pleadable in such a case; 
Evans v. Evans and Robinson, 27 L. J., P. & M. 57* 

Entering into a voluntary deed of separation 
and bringing an action upon that deed does not 
bar the wife of her remedy by separation nor bear 
unfavourably on her case : Dwrant v. Durant, 1 

Hagg. 760, . 

E5 
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Even where the husband and wife are sepa- 
rated under articles of agreement, the legal re- 
lation still exists, for such an understanding is 
not recognized by the law: Nash v. Nash, 1 
Hagg. C. 142 ; Bedby v. Beeby, *. (note), S. C. 1 
Hagg. 789 ; Mortimer v. Mortimer, 2 Hagg. C. 
318 ; Barker v. Barker, 2 Add 285 ; Sullivan 
v. Sullivan, ib. 299, 303 ; Nash v. Nash, 1 Hagg. 
C. 143; Studdy v. Studdy, 28 L. J., P. & M. 44. 

The wife may plead adultery in bar, for they 
are both in eodem delicto ; but in a recrimination 
of cruelty the delictum % is not the same : Cham- 
bers v. Chambers, 1 Hagg. C. 452. 

A plea amounting to an allegation that the 
husband was morose, severe, inattentive, and 
negligent is no bar to an allegation of adultery 
on the part of the wife : Rogers v. Rogers, 2 Hagg. 
73. Indifference, ill behaviour, or cruelty is not 
pleadable in a suit for adultery: Moorson v. 
Moorson, 3 Hagg. 92; but desertion may be, 
Covlthart v. CoulthaH and Qouthwaite, 28 L. J., 
P. & M. 21, post 111. 

Adultery, Incestuous. — This is a ground of 
dissolution of marriage, 20 & 21 Vict. c. 85, 
a 27. 

Incest is the carnal intercourse of persons 
within the prohibited degrees, and as husband 
and wife are " one flesh/' so persons related by 
consanguinity to the husband are related to the 
wife in the same degree by affinity, and vice 
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versd, and whether the relationship be that of 
consanguinity or affinity, the prohibition is the 
same, Instit. Jur. Can, lib. 2, tit 13. 

And by 20 & 21 Vict. c. 85, s. 27, it is defined 
to be "Adultery committed by a husband with 
a person with whom, if his wife were dead, he 
could not lawfully contract marriage, by reason of 
her being within the prohibited degrees/' 

Parent and child, and all lineal degrees are 
prohibited. 

Amongst collaterals brother with sister, uncle 
or aunt with niece or nephew are prohibited 
intercourse. 

Adultery, with Bigamy. — This also is a ground 
of dissolution of marriage, 20 & 21 Vict. c. 85, 
& 27- 

The definition of bigamy under the present 
law, 9 Geo. 4. c 31, s. 22, is, " if any person being | 
married shall marry any other person during the 
life of the former husband or wife, whether the 
second marriage shall have taken place in Eng- 
land or elsewhere, every such offender .... 
shall be guilty of felony .... Provided 
always, that nothing herein contained shall ex- 
tend to any second marriage contracted out of 
England by any other than a subject of his 
Majesty, or to any person marrying a second 
time whose husband or wife shall have been con* 
tinually absent from such person during the space 
of seven years then last past, and shall not have 
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been known by such person to be living within 
that time ; or shall extend to any person who at 
the time of such marriage, shall have been 
divorced from the bond of such first marriage, or 
to any person whose former marriage shall have 
been declared void by the sentence of any court 
of competent jurisdiction/' 

And by 20 & 21 Vict. c. 85, s. 27, it is " The 
marriage of any person being married, during the 
life of the former husband or wife whether the 
second marriage shall have taken place within 
the dominions of her Majesty or elsewhere." 

It does not appear to be necessary that the 

offender should h ave been convicted; but the 
"'petitioner should prove the fact of both mar- 
riages, the identity of the party — (see " Iden- 
tity/' post.), and that the first marriage was a 
legal one : Reg. v. Chadwick, 11 Q. B. 17 ; Smith 
r.Huson, 1 Phill. 254; R. v. Jacob, 1 Moo, 140 ; 
but it is immaterial whether the second marriage 
were a valid marriage or not, if the fact of a 
marriage be proved : Reg. v. Baum, 1 Cox C. 
C. 34. 

And the marriage of an idiot or lunatic, not in 
a lucid interval, is for this purpose void : 1 Rus* 
sell on Crime, by Greaves, 216. 

After proof of the first marriage the second 
wife is a competent witness to prove the fact of 
the second marriage, or any other fact, 1 East) 
P.O. 469. 
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The adultery must be proved, as ante ; and it 
seems bigamy must be proved, and a conviction 
for bigamy will not suffice, March v. March, 28 
L. J., P. & M. 30. 

And semUe, per Pollock, C. B. that the adul- 
tery must be proved to have been committed 
with the same person as the bigamy, Home v. 
Home, 27. L. J., P. & M. 50. 

Adultery, with Bigamy — The Defence. — It is 
a good defence to an indictment for bigamy, and 
therefore in this suit, to show that there had been 
an absence for more than seven years ; and it would 
appear that the husband is not bound to use 
diligence to inform himself of her whereabouts : 
JJ. v. Jones, Carr. & M. 614, per Cresswell, J. 
But at the Liverpool Winter Assize, 1858, Hill; 
J., left the whole question to the jury, Reg. v. 
Matthews, MSS. 

It is also good to set up a previous dissolution 
of the first marriage ; but not merely a judicial 
separation or divorce a mensd ; and these must 
have been pronounced in England, or if pro- 
nounced abroad, on grounds on which a disso- 
lution would be liable to be decreed in England : 
Beg. v. Loliey, Buss, and By. 237. 

Also, if the marriage has been declared void 
by a court of competent jurisdiction, where the 
question has been directly decided. — See Duchess 
of Kingston' 8 Case, 20 How. St. Tri. 355. 

And lastly, that the defendant is not a subject 
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of the British crown, and that the second mar* 
riage was contracted out of England. 

Adultery, with Cruelty. — This is a ground of 
dissolution of marriage, 20 & 21 Vict. c. 85, s. 27* 

The adultery must be proved as ante. 

The cruelty being such as "without adultery 
would have entitled her to a divorce a mensd et 
thoro" will be discussed under that head. — See 
post, title " Cruelty/' 

Adultery, with Desertion. — Adultery, coupled 
with desertion without reasonable excuse for two 
years or upwards, is a ground of dissolution of 
marriage, 20 and 21 Vict, a 85, s. 27. 

See ante, "Adultery/' 
H Where the husband became drunken, and on 
many occasions ill-treated his wife, sold off their 
furniture to buy drink, told his wife that she 
might go on the streets for a living, and then 
left her, whereupon she supported herself for 
several years; but in 1858 she discovered his 
whereabouts, and that he was living with a wo- 
man, and applied for him to do something for her 
support^ which he refused ; and it did not appear 
that the husband kne^ where his wife resided. 
The Court held j hat the petitioner Jiad failed to 
prove the desertion, and that, on the contrary, 
there was every reason to think that the sepa- 
ration was voluntary ; and desertion is the very 
foundation of the right to a dissolution, Smith v. 
Smith, 28 L. J. P. & M. 27. 
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" Desertion without Cause," being a ground 
for judicial separation when taken by itself we 
have considered it under that head, post 

But where the adultery was clearly proved, but 
before the Tnf ffliftg ft the wife was, to the know*- 
ledge of the husband, living an immoral life t and 
the married couple in consequence of her temper 
been obliged to leave her husband's father's house, 
where they had been living, and after eight or 
ten days from the time they left the father's, the 
husband, in consequence of the wife's temper, 
went to America, and knowingly left her with- 
out the means of subsistence which necessarily 
obliged her to resort to her former mode of life; 
and he remained abroad for four years ; the Court 
said it would be most dangerous and destruc- 
tive to the security of married life if the Court 
were not to exercise their discretion, and not to 
say there had been a wilful separation on his_ 
jrnrt ; for if he meant to secure her good conduct 
he ought, under the circumstances, to have re- 
mained with her, and the Court refused to decree 
a dissolution, Covlbkarb v. Coulthart and Gouih- 
waitei&h. J. P. &M. 21. 

ALIMONY. 

Alimony is that legal proportion of the hus- 
band's estate, which by the decree of the Court 
is allotted to the wife for her maintenance during 
•the pendency of a suit between them ; or, after 
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a decree of dissolution of marriage or judicial 
separation by reason of the husband's delin- 
quency, the permanent allowance to be paid by 
the husband to the wife during their separation ; 
and that even though he had no dowry with her, 
Oughton, tit 206, Ayliffe'8 Parergon. And fur- 
ther it is said that a husband is bound to allow 
his wife alimony pending suit, whatever the cause 
may be, and afterwards in most cases of sepa- 
ration not occasioned by the wife's elopement or 
adultery, Ayliffe's Parergon. In all suits of dis- 
solution of marriage, of judicial separation, for 
restitution of conjugal rights or of nullity (if 
promoted by the husband) it is competent for the 
wife, so soon as the fact of marriage is proved, to 
apply for alimony pending the suit, Poynter, 247. 

The quantum of alimony. to be assigned de- 
pends on the discretion of the Court ; and when 
the sum is not agreed upon between the parties, 
a statement of the actual property as well as of the 
casual income of the husband is set out, to which 
his answer on oath is required, Fraser v. Fraser, 
Const. Lond., 1819; and this allegation should 
be put in at an early period to prevent the hus- 
band being harassed by his wife's debts, Brisco 
v. Brisco, 2 Hagg. 200, and it is usually on 
that evidence alone that the Court decides, IK 
200. 

Alimony is of two kinds, pendente lite or during 
the suit ; and permanent ; and is in the discretion 
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of the court : but this is a judicial, and not air 
arbitrary discretion, and is the subject of appeal ; 
Cooke v. Cooke, 2 Phiil. 41. 

In payments on account of alimony the party 
paying may deduct the income tax : Pemberton v. 
Pemberton, 2 No. Ca. 17. 

Alimony, pendente lite. — Alimony, pendente lite, 
is not of so large an amount as permanent alimony, 
for the wife should at such a time seek privacy, 
and retirement About a fifth of the husband's 
income (a) is usually a fair proportion ; but this 
is subject to variations. If the husband's rank 



and condition require more to support th$nij it 



must be less. So if his income arises out of pay, 
the Court will not grant so large an allowance asj 
if it arose from substantial property. So if he be 
a cavalry officer with large expenses or if he have 
children to maintain and educate, Hawkes v. 
Hawkes, 1 Hagg. 526. 

The husband's statement in answer to the wife's 
allegation of faculties will be taken to be correct, 
unless the wife dispute it and examine witnesses, 
Hayward v. Hayward, 27 L. J., P. & M. 9. 

Outlay on permanent improvements should be 
charged to capital, and not income, ib. 

According to the usual practice alimony, pen- 
dente lite, is allotted from the return of the cita- 
tion ; for if diligence is used in the return, the 

(a) "More than a sixth," &** v. Bees, 3 Phill. 387 3 
one-fifth, Hayward v. Hayward, 28 L. J., P. & M, 9. 
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trife may be considered till then as able to ob- 
tain subsistence on the credit of her husband. 
But if the husband take out and serve the cita- 
tion, but to answer his own purposes delay the 
return of it, in such a case the wife may be 
justly entitled from the date of it. Per Sir John 
Nicholl, Loveden v. Loveden, 1 Phill. 208. 

When alimony, pendente lite, is decreed to 
commence from the return of the citation, all 
sums paid by the husband subsequently to that 
return art to be allowed as part payment : Ha- 
merlon v. Hamerton, 1 Hagg. 23 ; Harris v. Har- 
ris, 1 Hagg. 353. Where 502. had been paid 
by the husband on account of alimony, pen- 
ii/uJjL^dente lite, before the decree, the court made the 
2^ * sum allotted payable from the date of the de- 
cree, instead of the date from the return of the 
citation, Hayward v. Hayward, 28 L. J., P. 
& M. 9. 

In the consideration of the question of alimony 
the husband may properly show that he had no 
portion with his wife ; but he is not allowed to 
prove that her father is possessed of large pro- 
perty, inasmuch as he is not bound to maintain 
her after marriage. The estimated value of all 
marketable securities in the husband's possession, 
including a policy of insurance on his life and 
unproductive and mortgaged shares in an insu- 
rance company, must be included in the calcu- 
lation of his income for the purpose of the allot* 
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mcnt of alimony pendente lite, Harris v. Harris, 
8 Hagg. 351. 

Where alimony pendente lite was allotted, the 
ftnit heard and sentence given against her, on her 
appealing, the Court held her entitled to alimony 
from the day of the appeal The appeal suspends 
the sentence, but the suit still continues : and if 
it is no operative sentence, the husband is obliged 
to maintain his wife until the suit is terminated. 
Were it not allowed from the date of sentence 
there might be an interval during which t he wif e 
might have no maintenance or support ; and thift 
should not be, Loveden v. Loveden, 1 Phill, 208; 
Briscoe v. Briscoe, 3 PhilL 206 ; but it is in the_ 
discretion of the Court. 

A wife de facto is entitled in a suit of nullity 



of marriage to her alimony pendente lite, inas* 
much as a fact of marriage is necessarily pleaded, 
Miles v. ChUton, 1 Rob. 684. 

An assignment by the husband after the com- 
mencement of a suit for divorce by the wife can- 
not affect her title to alimony pendente lite. The 
Court allotted such alimony at the rate of 501. 
per annum, where the husband's income was 
1401, and refused to stay the issue of the moni- 
tion for fifteen days, Brown v. Brown, 2 Hagg. 5; 

The husband is liable for the wife's necessaries 
supplied during the suit, but he is liable only 
to a reasonable amount ; and, therefore, if the 
wife during that period incur debts to an extra- 
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vagant amount, that fact will not be considered 
in allotting alimony, Hayward v. Hayward, 28 
L. J., J. P. & M. 9. 

In a suit for divorce by the husband, who wast 
insolvent, the Court refused to allot alimony, 
although insolvent's father was known to possess 
considerable property. But the Court suspended 
further proceedings until some maintenance should 
be afforded to the wife, Bruere v. Bruere, 1 Curt 
566. 

In a suit for a dissolution of marriage by rear 
son of the wife's adultery, where a divorce a 
mensd et thoro in the Old Court had been ob- 
tained, the wife is not entitled to alimony pen- 
dente lite ; but she is entitled to tax her costs de 
die in diem. Holt v. Holt and Fleming, 28 L. J. 
P. & M, 12. 

If the husband has not appeared it would seem 
that alimony pendente lite, cannot be allotted. 

The Court cannot under 20 & 21 Vict. c. 85, 
s. 46, make any order for the attendance of the 
husband, in order that he may be cross-examined 
.on his affidavit in a question of alimony pendente 
lite, Hopper v. Hopper, 28 L . J., P. & M. 26. 

The Court will not allot alimony pendente lite 
where the husband has not appeared, otherwise 
the wife, who is mistress of the suit, might unrea- 
sonably delay, Deane v. Deane, 28 L. J., P. & M. 
23 ; Tomkins v. Tomkins, lb. 24 (note.) 

Permanent Alimony. — Permanent Alimony is 
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generally a moiety of the husband's whole income, 
Taylor v. Taylor Cons, of Lond. 1791, cited 2 
Phia 236 ; Cooke v. Cooke, 2 Phill. 40.(a) Smith 
v. Smith, 2 Phill. 235. But where the husband 
was a peer, one third was allotted ; for the public 
has an interest in a peer's suitably maintaining 
his title, Countess of Pomfret v. Earl of Pomfret. 
Arches 1796, cited 2 Phill. 236. Where the de- 
linquency was gross, but there were two sons and 
four daughters, whom the husband was to main- 
tain and educate : the Court deducted the esti- 
mated expense of their education, and allotted a 
moiety of the remainder, Otway v. Otway, 2 Phill. 
108. 

. Alimony is allotted for the maintenance of the 
wife from year to year. As a general rule, therefore 
unless particular reasons are set forth, the Court 
will not enforce a monition for payment of arrears 
of several years' standing. If the wife does not ap- 
ply within a reasonable time, the Court will infer 
that she has made some more beneficial arrange- 
ment But where there had been no application 
to reduce the alimony, the Court decreed alimony 
from one year prior to the monition — -the husband 
being allowed all payments on account of the wife 
during that year, and thereafter the alimony to 
be continued according to the original decree, (b) 
Wilson y. Wilson, 3 Hagg 329 (notis) : and where 

(a) See also the cases then cited. 
(6) See 3 Phill. 25S. 
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no application was made to the Court, either to 
enforce payment or to obtain a reduction of ali- 
mony, it refused to decree for the arrears De Blar 
quiere v* De Blaquiere, 3 Hagg. 322. 

Where profligate adultery was proved against 
the husband, the Court allotted permanent ali- 
mony at the rate of 6002. per annum (in addition 
to J 20/. a year, the wife's separate income) out of 
a net property of 40002. a year (the husband 
having twelve children to maintain and edu- 
cate), from the date of the sentence — three years 
previously ; the cause having in the mean time 
appealed, but remitted, no steps being then taken 
by the appellant, and the remaining delay being 
caused by his absence abroad, Duramt v. Durant, 
I Hagg. 528. 

Where the gross income of the husband's real 
estates was 60002. per annum, the mother's jointure 
10002. per annum, and the wife's pin money had* 
been fixed at 5002. per cwiwum> and the husband 
had voluntarily undertaken to pay the wife 200Z» 
a year for the maintenance of the children, the 
Court said, that being unable to enforce this last 
arrangement, it would allot 10002. a year per- 
manent alimony, allowing the husband to deduct 
from that sum any payments exceeding 2002. a 
year which he might make on account of pin- 
iponey, thus affording collateral security for tha 
payment of 2002. a year for the children, Mytton 
v. Mytton, 3 Hagg. 657. 
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As the growing age of the children is taken 
into consideration when the alimony is originally 
fixed, the Court will not on that account diminish 
the comforts of the wife, though there may be 
cases where the Court would relieve the husband 
owing to heavy expenses arising from the chil- 
dren, De Blaquiere v. Be Blaquiere, 3 Hagg. 330. : 

If the faculties are improved, the wife's allow* 
ance ought to be increased ^ and if the husband 



is lapsus facvltatibusy the wife's allowance ought 



to be reduced, De Blaquiere v. Be Blaquiere, 3 
Hagg. 329. 

Where the husband applied for the reduction 
of permanent alimony on account of his having 
lost considerable sums by unprofitable specula- 
tions, the Court said ? that if he chose to spe cu- . 
late, he must bear the consequence , and refused 
to alter the amount of thejtllotment, and directed 



the arrears and costs to be paid, Neil v. Neil, 4 
Hagg. 275. 

It is the husband's duty to see that funds out 
of which the alimony of the wife is paid are pro- 
perly invested, Be Blaquiere v. Be Blaquiere, 3 
Hagg. 328. 

If the income of the wife has much improved, 
the Court may decree a reduction ; but where a 
house had been furnished at the expense of the 
husband, he being in afcrear in payment of the 
alimony, the Court set off the one against the 
other. The Court also refused to interfere where 
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the increase was owing to the munificence of the 
Sovereign, Be Blaquiere v. De Blaquiere, 3 Hagg. 
331. 

Permanen t alimony is decreed from the day of 
sentence, Cooke v. Cooke, 2 PhilL 40. 

Where the Court decreed a dissolution of mar- 
riage, on the ground of the wife's adultery, the 
Court ordered that the husband should pay an 
annuity of ] 502. during their joint lives, quamdia 
casta vixerit, on condition of her relinquishing 
a power vested in her by a marriage-settlement 
of appointing by will 20002. consols, and that 
10002. damages assessed by a jury against the 
co-respondent should be paid towards the hus- 
band's costs, Keats v. Keats and Montezuma, 28 
L. J., P. & M. 57. 



BESTIALITY. 

See title '* Rape," post. 

COLLUSION. . 

Collusion is where two or more parties join 
together in promoting an act of adultery for the 
purpose of deceiving the Court, or entrapping a 
third party. Where it i$ committed by the hus- 
band and wife it has been defined to be " an agree- 
ment between the parties for one to commit, or 
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appear to commit a fact of adultery in order that 
the other may obtain a remedy at law, as for a 
real injury/' There is then no real injury, and 
the law, therefore, requires that that there should 
be no co-operation for such a purpose, and does 
not grant relief where the adultery has been 
committed with any such view. It is a fraud 
difficult of proof, since the agreement may not 
be known to any one but the two parties in the 
cause, who alone may be concerned in it, for the 
adulterer may be ignorant of the understanding. 
However, it is no decisive proof of collusion that 
after the adultery has been committed both par- 
ties desire a separation ; it would be hard that 
the husband should not be released, because the 
offending wife equally wishes it ; she may have 
honest or dishonest reasons, innocent or profli- 
gate, and it would be unjust to make him de- 
pendent on her for his release, Crewe v. Crewe, 3 
Hagg. 130. 

Long duration of a criminal intercourse is a 
strong presumption against collusion ; for if there 
had been a preconcerted scheme, an original 
design to separate, the purpose would have 
been more speedily effected, Crewe v. Crewe, 3 
Hagg. 132 ; so also if the proofs are inconclu- 
sive, lb. 

There being no defence on the part of the wife 
is no proof of collusion, though it may arise 
from it, lb. 133. 
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The Court will not presume collusion without 
something to raise such a presumption, Pollard 
v. Wybourn, 1 Hagg. 726. Vide last Act 

CONDONATION. 

Condonation is a forgiveness of a conjugal 
offence with a full knowledge of all the circum- 
stances, and is a question of fact for the jury. 
It is for the Court to direct the jury what will 
constitute condonation, and for the jury to deter- 
mine whether, subject to that direction, the cir- 
cumstances of the particular case amount to con- 
donation, Peacock v. Peacock, 27 L. J., P & 
M.71. 

Condonation is a blotting out of the offence 
imputed so as to restore the offending party to 
the same position which he or she held before 
the offence was committed, Keats v. Keats and 
Montezuma, 25 L. J., P. & H. 57. 

Condonation is of two kinds remissio ewpressa, 
by express words and succeeding reconciliation ; 
the other remissio tacita, which includes a return 
to connubial intercourse, Orme v. Orme, 2 Add. 
382 ; Dunn v. Dwnn, 3 Phill. 9 ; Snow v. Snow, 
2 No. Ca. Supp. xiL 

There can be no condonation which is not 
followed by conjugal cohabition, Keats v. Keats 
and Montezuma, 28 L. J., P. & M. 78. 

Condonation is a pardon, not necessarily abso- 
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lute, but which may be accompanied by condi- 
tions, lb. 79. 

Where the condonation rises on the face of 
the petition, it was unnecessary in the old 
Court to plead it in bar, Snow v. Snow, 2 No. 
Ca. Supp. xii. 

If condonation is not pleaded it might in the 
old Court nevertheless be proved in evidence, 
but the Court will not help it out; it must be 
clearly proved, as it would otherwise operate as 
& surprise to the other party, Beeby v. Bedty, 1 
Hagg. 795. 

Condonation by the Husband of Adultery,— • 
Condonation is where a husband or wife, cogni- 
zant of the adultery of the other, is volun- 
tarily reconciled, Ayliffe Parergon } 226. It ia 
a conditional forgiveness, which does not take 
away the right of complaint in case of a Con- 
tinuation of adultery, Ferrers v. Ferrers, 1 
Hagg. C. 130. 

Condonation is accompanied with an implied 
condition ; the condition implied is that the in- 
jury shall not be repeated. A repetition at least 
of the same injury does away the condonation, 
and revives the former injury. But, if nothing 
but clear proof of adultery would do away con- 
donation of adultery, the rule of revival becomes 
useless ; for the revival is unnecessary in the face 
of the new fact : something short of clear proof 
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of the actual fact of subsequent adultery "will 
therefore suffice to remove the bar. But the new 
injury need not even be ejusdem generis, for it is 
difficult to suppose that the implied condition on 
which forgiveness takes place could be solely of 
abstinence from a repetition of adultery. The 
plainer reason and the good sense of the implied 
condition is that the adulterer should in future 
not only abstain from adultery, but treat the inno- 
cent and condoning party in every respect (in 
the words of the law), " with conjugal kindness/' 
Durant v. Durcmt, 1 Hagg. 762. It may be 
express or implied, as by the husband cohabiting 
with a delinquent wife ; for it is to be presumed 
he would not have taken her to his bed unless he 
had forgiven her. 

Condonation and connivance are very different. 
If the husband has discovered improper conduct 
between his wife and some one living in his 
house, he may be induced to forgive his wife, but 
would certainly remove the adulterer : no other 
conduct could be reconciled with a due care for 
his own honour. If he did not do so, it would 
amount almost to consent, Lovering v. Lovering, 
3 Hagg. 86. Condonation bars sentence, but not 
necessarily where there is subsequent adultery, 
though it will induce the Court to look with 
particular jealously into the case: for if the 
adultery is forgiven with such extreme facility 
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as to shew no sense of injury, and no care is 
taken to prevent it from happening again ; then 
the husband has no ground of complaint, for he 
has encouraged the adultery by his conduct ; 
volenti non fit injuria, Dimn v. Dunn, 2 Phill. 411 . 

Ultimus casus est quando conjux innocens 
alteri condonat adulterium, et sic reconciliantur 
cum enim divortium sit in favorem innocentis, 
potest innocens cedere jure suo, delictumque 
condonare, et sic cessabit jus divortii ; haec autem 
remissio est duplex quaedam expressa, quando 
scilicet verbis expressis innocens conjux adulterant 
sibi reconciliat condonans delictum . . alia 
autem est remissio tacita, Sanchez, lib. 10, Disp. 
5, 19, 20. 

The force of condonation varies according to 
circumstances. The condonation by a husband 
of a wife's adultery, still more, repeated reconci- 
liations after repeated adulteries, create a bar of 
far greater effect than does the condonation by 
a wife of repeated acts of cruelty committed by 
the husband. In the former case such reconci- 
liations often repeated amount almost to a license 
to her future adultery, so as to form almost an 
insuperable bar, Westmeath v. Westmeaih, 2 Hagg. 
113 Supp. 

Where the wife committed adultery on the 
first of three successive nights, and the husband, 
having full knowledge and proof of this fact, 
slept with her on the second, it was held that he 
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had thereby condoned that adultery, and that he 
could not avail himself of the discovery that she 
had again committed adultery on the third night* 
having remitted the other, Timmings v. Timmings, 
8 Hagg. 83 : so also, even where the wife made 
no defence. Where the husband allowed a man 
to remain in his house after he knew of gross 
and indecent familiarities, in a manner such as 
to amount almost to consent, to adultery ; but 
on discovering her criminality with another man 
at an almost contemporary period brought his 
suit for a divorce by reason of this latter adul- 
tery, Lord Stowell said, " The case comes almost 
to this : Can a man consenting to his wife's 
adultery with A., but not consenting to adultery 
with B., take advantage of that adultery, and 
say to the Court, * Non omnibus dormio.' This 
is language not to be endured. The Court re- 
quires two things — that a man shall come with 
pure hands himself, and shall have exacted due 
purity on the part of his wife, and if he has re- 
laxed with one man, he has no right to complain 
of another," Lovering v. Lovering, 3 Hagg. 87. 
But where the husband had separated from the 
wife by articles on account of her improper con- 
duct with three different persons, and for four 
years there was no account of any adulterous 
connexion, but then a child was born, the fruit 
of a fourth adulterous connexion, and was bap- 
tized in the husband's name, the Court held the 
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husband not barred, even supposing the husband 
to have connived even at adultery, and that it was 
unnecessary to go into the evidence of connivance ; 
adding that the great distinctions to be drawn 
between this and other cases were that the adul- 
tery was committed with another person, and 
after a long time had elapsed, Hodges v. Hodges, 
3 Hagg. 121. It seems, however, that in this 
case, the learned judge was much influenced by 
ths consideration of the present legitimacy of the 
children, and of the obligation cast on the hus- 
band to maintain them ; but the later decision 
in the Banbury Peerage case has lessened the 
force of this argument. 

Where the complaining party admits on his 
pleadings that the wife remained a night in his 
house after he had discovered her criminality, 
Lord Stowell was of opinion that he had taken 
an onus upon him which does not usually lie 
upon the complaining party, and that he ought 
to show that they did not sleep together on that 
night, Timmings v. Timmings, 3 Hagg. 84. 

Where the husband after discovering suspicious 
letters, took no pains, and made no inquiries un- 
til two years after, when they had left cohabiting, 
on the wife's preferring against him a substantive 
legal charge of cruelty, and then only sought for 
information as a defence to the wife's suit, the 
Court held it to be a constructive condonation. 
Best v. Best, 1 Add- 445, 
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Where a husband was proved for a long time 
not to have had any suspicion or intimation of 
criminality, though he might suspect that his wife 
was not sufficiently guarded, he received the news 
with affliction — his conduct was held inconsistent 
with that of a consentient husband, though, from 
humanity (she being pregnant), he did not dis- 
charge her until after her delivery, the evidence 
was held to entitle him to relief, Walker v. Wal- 
ker, 3 Hagg. 59 (notis.) 

The Court will not build a sentence of sepa- 
ration on confession alone ; but, although by the 
rules of law, a confession does not satisfy the 
mind of the Judge, it must satisfy the mind of 
the husband, particularly where direct and une- 
quivocal ; and cohabitation after such confession 
is direct condonation, Timmings v. Timmings, 
3 Hagg. 77. 

It does not follow that because condonation 
will bar the remedy, it will operate on the other 
side. A man who has forgiven adultery cannot 
bring a suit ; but when he complains of a wife 
will her forgiveness make him always a proper 
object to receive the sentence of the Court? 
Beeby v. Beeby, 3 Hagg. 797. 

Condonation by the Wife of Adultery, — In order 
to found a condonation as against the wife there 
must be something of a matrimonial intercourse. 
If the parties have separate beds, there is no con- 
donation ; it does not rest on the wife not with- 
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drawing herself, Dcmce v. Dance, 1 Hagg. 794 
(note). 

A conditional promise made under force and 
violence, is certainly no condonation if the con- 
dition be unfulfilled, Pophin v. PopJrin, 1 Hagg. 
767 (notes). 

There is a great natural distinction between 
condonation of cruelty and of adultery ; and one 
which has not always been kept in sight, Snow v. 
Snow, 2 No. Ca. Supp. xii. 

With respect to condonation of cruelty by co- 
habitation there is no doubt that when such co- 
habitation is the effect of force or fraud, it never 
could amount to legal condonation ; and further 
connubial cohabitation is not necessarily and 
universally condonation, though it be in one 
sense voluntary: for it might be difficult, if 
not impossible, for the wife to withdraw from co- 
habitation (especially when abroad) ; and if such 
continued cohabitation were wholly unaccompa- 
nied by any intention to condone, and attended 
by a determination to separate on the first safe 
opportunity, the Court could not hold the wife 
barred in cases of great cruelty where the hus- 
band had not amended his behaviour. Tie Court 
must consider the safety of the wife. A continu- 
ance to share the husband's bed may not, under, 
certain circumstances, prove that she was not 
afraid of renewed violence, or that he repented of 
f5 
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the past: and, therefore, where, after acts of 
great cruelty, the wife, in Prance, after taking 
legal advice, continued cohabitation for three 
days, under a promise from the husband not to 
renew his violence during their stay there, and 
was then brought home by her brother, and im- 
mediately commenced proceedings, there being 
nothing to show an intention on the part of 
the husband permanently to treat her with 
kindness it was held that there had been no 
condonation, Snow v. Snow, 2 No. Ca. Supp. 
xv. — xix. 

After a condonation of cruelty and adultery, 
new acts of cruelty will revive the whole, as well 
the acts of adultery that were committed before 
the reconciliation (though there were no new 
acts of that kind), as also the : acts of cruelty ; 
and the wife is as much at liberty to charge her 
husband with those former acts of adultery, not- 
withstanding the reconciliation, as she would 
have been if there had been no reconciliation at 
all, Worsley v. Worsley, 1 Hagg. 734 ; S. C. 2 Lee, 
572. Confirmed in Durcmb v. Duranb, 1 Hagg. 
765; Eldred v. Eldred, 2 Curt 385. Circum- 
stances may take off the effect of condonation 
which would not support an original cause. Facts 
of cruelty revive adultery, though they would not 
support an original suit. Words of heat and pas- 
sion, of incivility or reproach, have been held not 
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to be alone sufficient for an original cause, nor 
harshness of behaviour ; but Lord Stowell thought 
that their operation would be stronger in remov- 
ing condonation, D'Aguilar v. D'Aguilar, 1 
Hagg. 782 ; Durant v. Durante 1 Hagg. 765. 
Lord Stowell also said, " It is not proved that 
acts of adultery will not revive cruelty, nor that 
acts of cruelty will not revive adultery . , I 
do not know that the two are so slightly con- 
nected that one will not revive the other. No 
such case has been cited, nor do I know that 
such has been the doctrine of the Court, I 
have rather understood otherwise, and Wordey v. 
Wordey is in point," Popkin v. Popkin, 1 Hagg. 
767 : and this is distinctly laid down in Snow v. 
Snow, 2 No. Ca. Supp. xiii. But the Court has 
felt a difficulty in determining how far and what 
cruelty will amount to a removal of condonation, 
Durant v. Duramt, 1 Hagg. 772. Where the hus- 
band falsely and maliciously accused his wife of 
adultery, it was doubted if this would wipe away 
the previous condonation, lb. 770. 

An attempt at adulterous intercourse will wipe 
away a previous condonation, per Dr. Lushington, 
Snow v. Snow, 2 No. Ca, Supp. xiv. 

The mode in which a return to cohabitation 
after, a separation is effected, whether by a mere 
passive acquiescence or a more active consent is 
material to show whether there was condonation 
or not, jyAguilar v* D'Aguilar, 1 Hagg. 781. 
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The wife's unwilling acquiescence in returning 
to live in the same house, but without connubial 
intercourse is no condonation, lb. 782. Though 
that case is not decisive, as there there was evi- 
dence of cruelty subsequent to such qualified 
cohabitation ; and in Popkin v. Popkin, 1 Hagg. 
708 (notis), even a return to connubial intercourse 
under very peculiar circumstances, was held not 
to amount to condonation. 

Condonation will not so soon bar a wife as a 
husband, Walker v. Walker, 2 Phill. 156 ; but 
where the misconduct charged had lasted for 
thirty years, during which time the husband had 
lived in open adultery ; and at last it was not 
the wife who left the husband, but he who left 
her, it was considered that she had condoned it ; 
but the Court doubted whether the condonation 
would not be taken off, 76. 

Condonation with respect to women is not held 
to operate so strictly : a woman has not the same 
control over her husband, has not the same guard 
over his honour, has not the same means to en- 
force the observance of the matrimonial vow ; 
his guilt is not of the same consequence to her ; 
therefore the rule of condonation is held more 
laxly against the wife. But it does not follow that, 
"because she overlooked one offence, which she 
could not prevent, that is to be construed to give 
an universal license, D'Aguilar v. D'Aguilar, I 
Hagg. 787. She may be sub potestate, or inops 
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cbncilii It is not improper she should, for a 
time, show a patient forbearance ; she may find 
a difficulty either in quitting his house, or with- 
drawing from his bed. The husband cannot, on 
the other hand, be compelled to the bed of his 
wife — a woman may submit to necessity. It is 
too hard to term submission mere hypocrisy ; it 
may be a weakness pardonable under many cir- 
cumstances, Beeby v. Beeby, 1 Hagg. 793; see 
also Dance v. Dance, 1 Hagg. 794 (notis), Popkin 
v. Popkin, 1 Hagg. 708 (notis). Condonation 
will not so soon bar the wife as the husband, 
Walker v. Walker, 2 Phill. 156. 

In a suit for separation, by reason of the wife's 
adultery, she pleaded that she had separated from 
her husband long before the fact of adultery, by 
reason of his adultery, solicitation of his servants* 
chastity, and communication of venereal disease 
to her ; she was held entitled to her dismissal ; 
nor was it held a condonation on her part that 
she had in the interim returned to cohabitation, 
from her mother refusing to receive her, Beeby v. 
Beeby, 1 Hagg. 789. 

Condonation of Cruelty. — If the evidence esta- 
blish a plain case of condonation, the Court will 
probably take notice of it, though not pleaded ; 
for acts condoned, and not revived by subse- 
quent misconduct, could not be considered as 
a legitimate foundation for a decree of judi- 
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cial separation, Curtis v. Curtis, 27 L. J., P. 
& M. 79. 

The Court would long hesitate before finding 
as a fact or laying down as a matter of law 
that accompanying the respondent to a foreign 
land from apprehension of the privation of chil- 
dren, and their removal to a foreign land under 
the unrestricted control of a harsh and excitable 
father, operates as a condonation of cruelty on 
the part of the wife, Curtis v. Curtis, 27 L J., P. 
& M. 79. 

Where the petitioner had not recently suffered 
any personal violence, but was treated with great 
harshness, insulted in the presence of her servant, 
displaced from her proper position in her house, 
and rendered subordinate to her own servant; 
not, indeed, on account of any immoral propensi- 
ties of the respondent, but from a violent and 
unreasoning exercise of authority, it was held 
that there was no condonation of earlier acts of 
cruelty, and that such conduct was a breach of 
the implied condition which the law annexes to 
condonation, and was sufficient to excite a rea- 
sonable apprehension of further violence, Curtis 
v. Curtis, 27 L. J., P. & M. 83. 
; A natural test of injuries of this kind is the 
sense in which they are received ; if they are not 
resented as injuries at the time, a state of things 
interyenes which either detracts from the weight 
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of particular evidence when brought forward at 
a subsequent period, or may introduce quite 
another view of the relative situation of the par- 
ties, Westmeath v. Westmeath, 2 Hagg. Supp. 52r 
Recognized in Curtis v, Curtis, 27 L. J., P & 
M. 77. 

A plea of condonation is a good plea in a suit 
for separation by reason of cruelty ; but subse- 
quent acts of a slighter nature than would consti- 
tute original cruelty, will revive the whole, and 
for this plain reason that apprehension would be 
more easily and justly excited, Westmeath v # 
Westmeath, 2 Hagg. 112, Supp. 

After an examination of the authorities in the 
Ecclesiastical Courts, the Court declared that, 
where there have been acts of violence followed 
by condonation, threats subsequently uttered, if 
of such a nature and so expressed as to satisfy 
the Court that further cohabitation would be 
attended with danger to the party threatened, 
constitute sufficient ground for a decree of judi- 
cial separation, Bostock v. Bostock, 27 L. J., P, 
&M.186. 

It is not sufficient to revive condoned cruelty 
(unless such cruelty were of a very aggravated 
description) that the husband detained the wife 
in the house, locked the door, and closed the 
windows, when fresh air and exercise were pre- 
scribed for her, Evans v. Evans, 2 No. Cas, 476. 
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CONFESSION. 



Confession alone could not in the old court be re- 
ceived (a) ; for otherwise there would be no check 
on collusion. A confession need not apply to 
time and place ; but, if general, will apply to all 
times and places at which it might appear pro- 
bable in proof that the fact might have taken 
place, Burgess v. Burgess, 2 Hagg. c. 227 ; but 
quaere whether where the confession is pleaded 
in bar to a suit for restitution of conjugal rights, 
this rule applies. Per Lord Stowell, lb. : A con- 
fession was alleged wrung from the party making 
it by the strong emotions of her own mind in 
articulo mortis, at a moment when her declara- 
tion, made even against others, much more against 
herself, would be received upon the footing of 
sworn testimony ; it was made to the parties in- 
jured for the exoneration of a loaded conscience ; 
it was confirmed, at her own desire, by the most 
solemn act of her religion ; it was repeated some 
time afterward, to another person interested in 
knowing it, and with a reference to circumstances 
within the knowledge of that person, which had 
occurred on the very day to which the confession 
carried back the criminal act To this objection 

(a) We have inserted this heading notwithstanding 
the recent Ranges as to what is evidence in these cases, as 
the Courts will doubtless hesitate as long in cases of this 
kind as in criminal cases to proceed on mere confession. 



CONFESSION. 137 

was made, that confession alone will not support 
a charge of adultery ; on which Lord Stowell 
remarks in his judgment : " It is certainly true 
that such is the letter of the canon which guides 
the proceedings of this Court, and such is the in- 
terpretation which it has received. The more 
rational doctrine, perhaps, is, that confession, 
proved to the satisfaction of the Court to be per- 
fectly free from all suspicion of collusive purpose, 
might be sufficient to found a prayer for a mere 
separation a mensd et thoro, though not pro diri- 
mendo matrimonii vinculo,, so as to enable the 
party to fly to other connexions. The distinc- 
tion is more rational here ; for certainly it would 
be a pretty harsh injunction of law to compel a 
man whether he would or no, to live with a wife 
who had admitted her infidelity to his bed. And 
so the ancient Canon Law seems to have consi- 
dered it, by recognizing a difference, between 
the two cases of absolute divorce and of mere 
separation, (a) Such likewise was the distinction 
taken in the more ancient canon of this coun- 
try (6). But the canon now established (c), and 
as enforced by interpretations too literal and 
too numerous to be shaken, at this time of day, 
by any consideration of hardship (however justly 
urged), certainly has overlooked the distinction 
and applied the rule indiscriminately; though 

(a) X. 4, 19, 5. (c) A.D. 1603. Can. 105. 

(b) A.D. 1597. 
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Oughton (an authority of no mean consideration 
in this Court) very reluctantly, if at all, submits to 
the construction (a), and appears to hold out that 
if the Court, after all circumspection used, is 
satisfied of the sincerity of the confession it 
ought to rest upon it as proof," Mortimer v. Mor^ 
timer, 2 Hagg. C, 816. In this case, the Court 
was merely called upon as to the admissibility of 
the allegation to proof. It contained, in addition 
to the allegation of confession, one of proximate 
circumstances. The Court admitted the whole 
to proof, expressing the strongest opinion that 
if proved to the extent in which it was laid, the 
husband would be entitled to a sentence of legal 
separation, adding, " What its effect may be as a 
mere bar to the present suit, if the proof falls 
short of the full extent, I can better ascertain 
when I see how it does fall short," ib. 320. It 
was, however, settled between the parties without 
further hearing. 

The declaration of a particeps criminis is weak 
evidence in an ordinary case; but where the 
criminal intention is fully established, and no- 
thing but the consent of the other party is want- 
ing, it may be taken in addition to the conduct 
of such a person, which is evidence of the most 
stringent kind that the act which he was always 
attempting to accomplish has been consummated, 
SoiUeux v. Soilleux, 1 Hagg. C. 376. 
(a) Tit. 214. 
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Where the husband charged the adulterer with 
the fact, and he admitted it, but was not afterwards 
examined as a witness, held no evidence as against 
the wife ; but on the husband informing her of 
this admission, she confessed its truth ; and this 
was allowed to be evidence against her, Burgess 
v. Burgess, 2 Hagg. C. 235 (note). 

Where there was an admission by the particeps 
criminis, followed by confession by the wife, and 
supported by facts, the divorce was decreed, Bwr~ 
gess v. Burgess, 2 Hagg. C. 223. Confirmed on 
appeal. 

Quaere, whether the rule as to confession ap- 
plies to unsuspected letters to third persons, 
OwenY. Owen, 4 Hagg. 261. Entries in a private 
diary, kept by the wife, detailing acts of adultery 
committed with L., the co-respondent, were held 
evidence against her as an admission or confes- 
sion, Robinson v. Robinson and another, 27 L. J., 
P. &M. 91. 

Where the confession seemed to be Bach as to 
preclude all danger of collusion and imposition, as 
where a suit had been commenced by the party 
confessing, for the restitution of conjugal rights, 
the Court, though not saying that such confes- 
sion did not fall within the general rule, seemed 
inclined to admit them as not falling within its 
scope, Burgess v. Burgess, 2 Hagg. C. 226 ; Mor- 
timer v. Mortimer, 2 Hagg. C. 316. 

Facts proximate to acts of adultery may sup- 
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ply all the legal defect of a solitary confession, 
Mortimer v. Mortimer, 2 Hagg. C. 317. 

Where the wife is charged with adultery, her 
conduct and declarations, on a confession of guilt 
by the alleged particeps criminis being commu- 
nicated to her, are admissible evidence on be- 
half of the husband, Harris v. Harris, 2 Hagg. 
407. It has heen truly said that the Court 
will not build a sentence of separation on con- 
fession alone ; but this is sufficient to satisfy the 
mind of the husband, so as to justify him in a 
separation, Timmings v. Timmings, 3 Hagg. 77. 
But in Owen v. Owen, 4 Hagg. 261, Dr. Lushing- 
tou went further, and said, " The principle on 
which the rule is founded, is fear of collusion 
between the husband and wife ; in this case there 
is no such idea. There were, however, other cir- 
cumstances in that case on which the decree was 
founded." 

Where the alleged adulterer was a pupil of the 
husband, living in the house, it was held that no 
presumption of adultery could be found from the 
fact that a considerable intimacy between the 
wife and the alleged adulterer existed, but that 
if an intercourse fuller of suspicion, more fre- 
quent, and more intimate than might have been 
expected from their positions was shown to exist* 
that fact would be a sufficient confirmation of a 
confession within the 105th canon, Noverre v. 
Noverre } 1 Robt. 429, S. C. 4, No. Ca. 652. 
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When the confession was full, and the wife 
was ready to receive, and did receive a letter 
from the alleged adulterer, which contained an 
admission of improper intimacy, and remained a 
day with him on his arrival in England from 
abroad, this was held sufficient, Tucker v. Tucker, 
5 No. Ca. 461. As also where there was a con- 
fession, with proof of the wife having lived away 
from her husband, for a fortnight without cause, 
and although there was no proof of undue fami- 
liarity with the alleged adulterer, nor any but 
indirect evidence as to where she had been, 
Deane v. Deane, 5 No. Ca. 632. 

CONNIVANCE. 

Connivance may consist either in the husband's 
taking active steps to procure his wife's dis- 
honour for the purpose of obtaining a divorce ; or 
it may consist merely of toleration and acquies- 
cence, or a passive sufferance of adultery on her 
part 

On the principle that volenti non fit injuria, 
connivance on the part of the husband will bar 
him of his remady for the adultery which had 
taken place, Rogers v. Rogers, 3 Hagg. 58. (See 
also the authorities there cited). 

It is not necessary that any active steps should 
be taken by the husband to corrupt the wife, to 
induce her to commit the criminal act Passive 
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acquiescence would be sufficient to bar the hus- 
band, provided it appeared to be done with the 
intention and in the expectation that she would 
be guilty of the crime : but, on the other hand, 
it has always been held that there must be a 
consent The injury must be volenti — it must be 
something more than mere negligence, than over- 
confidence, than dulness of apprehension, than 
mere indifference : it must be intentional con- 
currence in order to amount to a bar, Rogers v. 
Rogers, 3 Hagg. 59. The defence is not a denial 
of the fact ; but what is said to be equivalent in 
law. It is said the husband connived ; but they 
do not impute active means, but a passive con- 
sent: passive consent is sufficient; but there 
must be a consent, an acquiescence of his will ; 
not mere negligence ; not too high a confidence 
or a misplaced confidence. There must be evi- 
dence that he was passively concurrent ; that he 
saw the train laid for the corruption of his wife ; 
that he saw it with pleasure, and gave a degree 
of passive concurrence to it, Walker v. Walker^ 
quoted 3 Hagg. 59. 

The general and simple rule is, if a man sees 
what a reasonable man could not see without 
alarm, .if he sees what a reasonable man could not 
permit, he must be supposed to see and mean the 
consequences ; but this is not to be too rigorously 
applied without making allowances for defective 
capacity, dulness of perception, or the like, which ■ 



CONNIVANCE. 143 

excluding intention, is not connivance ; the pre- 
sumption of law is against connivance : and if 
the facts can be accounted for without supposition 
of intention, the Court will incline to that con- 
struction. To bar the husband there must be in- 
tention on his part : I have no difficulty in saying 
that mere passive connivance is as much a bar as 
active conspiracy ; he would be particeps criminis, 
Moorsom v. Moorsom, 3 Hagg. 107. 

To constitute connivance the facts must be 
such as would have a direct tendency to cause 
adultery to be committed or continued, and such 
adultery must be clearly proved, Stone v. Stone, 
1 Robt. 99. 

The evidence to establish connivance can hardly 
in any case be other than circumstantial : it can 
seldom happen that the connivance can be proved 
by one or two broad facts, that two cases of cir- 
cumstance can exactly coincide in all their fea- 
tures, Rogers v. Rogers, 3 Hagg. 60. 

If the facts are equivocal, the presumption is 
in favour of the absence of intention to connive 
at criminality, IK 60 ; Rix v. Rix, 3 Hagg. 76. 

Delay is a proof of connivance. The husband 
must wait for adequate proof; but he is not to 
delay longer than is necessary to obtain such 
proof: whatever his motives for afterwards com- 
ing to the court, if it be proved that there has 
been a long course of criminal conduct of which 
he was cognizant, or of which by law and pre- 
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sumption he must be presumed to have been 
cognizant, he cannot receive relief, Crewe v. Crewe, 
3 Hagg. 132. 

If the husband, once in possession of a fact of 
adultery, continues his cohabitation, it proves 
connivance, collusion and facility, lb. 83. 

Where the husband knew of the paramour 
sleeping in the house, it was held to be rather a 
proof that he was not, than that he was acquainted 
with the latters intentions ; and the fact of there 
being clandestinity in the intercouse with the 
wife, was an additional proof, Rix v. Rix, ub. sup. 

Where the husband without any strong reasons 
to believe in the repentance of his wife, or any 
other great inducement, lightly condones her mis- 
conduct, it will lead the Court to watch for 
connivance, for he appears not to estimate the 
injury as he ought, Timmings v. Timmings, 3 
Hagg. 78. 

It is not necessary to prove connivance to 
actual adultery any more than it is necessary, on 
the other side, to prove an actual and specific 
fact of adultery. If a system of connivance at 
the improper familiarity, almost amounting to 
proximate acts, be established, the Court will 
infer a corrupt intent as to the result, and will 
not call for more direct proof, Moorsom v. Moor- 
som, 3 Hagg. 95 ; Boyes v. Baittie, 3 Bligh, 491. 

If there has been such extreme negligence to 
the conduct of his wife, such an encouragement 
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of acquaintance and familiar intercourse as was 
likely to lead to the consequence which ensued — 
an adulterous intercourse — it would subject him 
deservedly to a refusal of separation, Gilpin v. 
Gilpin, 3 Hagg. 1 53 ; but great inattention will 
not bar him of his remedy, Mix v. Rix, 3 
Hagg. 74. 

Where the Court said that the husband could 
not be acquitted of most culpable negligence — of 
the most supine inertness — when his honour loudly 
called for his most active interposition, but found 
that there was no corrupt connivance on his part, 
the separation was decreed, as there must be 
knowledge, or presumed knowledge of adultery 
or improper familiarities leading thereto, Phillips 
v. PhiUips, 1 Rob. 144. 

It is not mere imprudence and error of judg- 
ment, which the law deems connivance. Where 
a man take a step for the best, and it turns out 
otherwise, it is not such an error which is to be 
laid to his charge. Different men have different 
degrees of judgment and judge differently : nor 
are we to judge by the event A Court must look 
quo animo the step is taken ; and if it be meant 
well, although it have a fatal consequence, it were 
hard indeed to fasten on mere imprudence the 
consequence of guilt Conduct to bar must be 
directed by corrupt intention, Hoar v. Hoar, 3 
Hagg. 140. 

The husband is frequently the last person who 

G 
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entertains a suspicion of his misfortunes; and 
the Court seems disinclined to presume conniv- 
ance on that ground, Loveden v. Loveden, 2 Hagg* 
Gil; but where a criminal correspondence is car- 
ried on in an open and shameless manner, with 
slight caution and little reserve, when the fact 
is absolutely done in triviis, it cannot be supposed 
to have been altogether unknown to him, Tim- 
mings v. Timmings, 3 Hagg. 79. See also Love- 
ring v. Lovering, 3 Hagg. 85. 

Remonstrances are usually confined to hours 
of privacy ; and the circumstance of the wife 
not desisting is no proof that none were made, 
Burgess v. Burgess, 2 Hagg. C. 226. 

Unless the husband may be fairly presumed to 
think that something really culpable is passing, 
his not withdrawing his wife from the society of 
one afterwards ascertained to be the adulterer, 
will furnish no very serious inference against 
him, lb. 

Where no adultery during cohabitation is 
charged or admitted, there must be the clearest 
possible evidence, in order to establish connivance, 
Rogers v. Rogers, 3 Hagg. 72. 

Where a separation subsists at the time of the 
adultery charged, it is peculiarly incumbent on 
the party charging it (especially that party being 
the husband) to make out most satisfactorily to 
the Court, that the injury complained is one to 
which he or she is not in any way accessory, 
Barker v. Barker, 2 Add. 288. 
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But it is no connivance to fl ive full sco pe to 
the wife's licentiousness^ in order to obtain con- 



elu sive evidence of her guilt : " Viro suspicanti 
adulterium uxoris licitum est illam observare, 
cum testis idoneis, ut earn posset de adulterio 
convincere. Quoniam id non est ejus peccato 
connivere sed uti ejus maliti& ad proprium com- 
modum. Seculedo quia aliud est rogare, consu- 
lere* vel jubere, malum, quod nunquam licet ob 
uliquodmagis bonum," Sanchez, X. Disp. 12, 52, 
which was recognized as English law in Timming* 
v. Timmings, 3 Hagg. 82. 

A husband has suspicions, he has some inti- 
mation, but he has not sufficient to instruct a 
legal case. In that distressing interval his con- 
duct is nice ; and it is difficult to refrain from 
cohabitation, as the means of discovery would 
be frustrated ; and if he continues cohabitation 
he then becomes liable to imputations, Ekves v. 
Ekoes, 1 Hagg. C. 293. 

But if the party proceeding shall have had 
" notitiam saltern probabilem criminis commissi, 
and shall continue cohabitation, that is condona- 
tion ; and this notitia probabilis k, if witnesses 
can signify to the party that they can depose to 
adultery, "ex propriis eorum visu et scientia'* 
Oughton Ord. Judic. tit. 214. 

So where the husband had received a ,letter 
informing him of his wife's adultery, and had 
heard of it from witnesses, one of whom spoke of 
a 2 
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a peculiar mark in her face, and thereupon de- 
clared that it must be his wife, and still continued 
to cohabit with her, it was held strong proof of 
condonation, Dillon v. Dillon, 3 Curt 112. 

A plea of connivance does not necessarily ad* 
mit adultery, Rogers v. Rogers, 3 Hagg. 68. Un- 
doubtedly, if the wife admit in one part of the 
defence a fact, or even a proximate act of adul- 
tery, it is not open to her to say in another part 
that she is not guilty ; but it is competent to her 
to say, " There may have been suspicious appear- 
ances, though I deny criminality ; and those ap- 
pearances into which I have been betrayed have 
occurred by the contrivance of my husband, or 
have been produced by an insidious project on 
his part; but I have not completed his inten- 
tion ;" as, in a case of recrimination, the party may 
deny her own guilt, but at the same time say 
that even, if she had been guilty, yet the conduct 
of the husband was such as to bar him in his 
suit, Moorsom v. Moorsom, 3 Hagg. 91. A plea 
of connivance must necessarily for the most part be 
circumstantial, and consist of many facts, trifling 
perhaps, when taken separately, but altogether, 
making a case calculated to affect the judgment 
of the Court It can hardly be supposed that a 
man will avow such a purpose, or betray it by 
any single, broad, unequivocal act The Court, 
the?, must admit considerable latitute in such a 
defeuce, 3 Hagg. 93 unless there are declarations 
to establish it, Moorsom v. Moorsom. 
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Connivance must, in general, depend on cir- 
cumstances, and is to be gathered from a train of 
conduct which the Court is to interpret as well 
as it can, lb. 106. 

It is no proof of connivance that the husband 
allowed the wife to receive presents of fruit or 
game ; these stand on a different ground from a 
supply of money, and pass as acts of common 
civility, Moorsom v. Moorsom, 3 Hagg. 94 

Where the husband still retained in his ser- 
vice and favour a servant who had been an active 
instrument of the wife in all her profligate trans* 
actions, after full knowledge of this fact, it was 
held to be a strong circumstance to his disadvan- 
tage, Timmings v. Timmings, 3 Hagg. 83. 

Where the husband is so very imprudent as to 
recommend to the society of his wife a man ex* 
eluded by others, it goes further than careless- « 
ness, and lays a foundation for the belief of the 
design imputed If the husband had such a 
design he would not introduce a virtuous man 
as his accomplice, but just such an one. It 
has been said his character is the antidote; 
in the same way it might be said that if he had 
carried her to a brothel, and told her the cha- 
racter of the house, it was a sufficient caution* 
It is the husband's duty to give his wife the 
benefit of his prudence and protection : his prac- 
tice was to leave her alone with this man ; and 
this is not to be explained upon the ground of a 
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virtuous and proper confidence, nor is his permit- 
ting him to conduct her to, or dance with her at 
assemblies, without expressing displeasure. This 
may amount to connivance, Moorsom v. Moorsom, 
3 Hagg. 94. But, unless his conduct was so fla- 
gitious that he was not received in general so- 
ciety, the Court would not impute an evil design, 
unless other circumstances warrant it in so doing, 
lb. 111. 

Where the adultery was clearly proved, the 
wife having had children by the adulterer, but 
the husband had been away from his wife for 
months, first from illness and then from business; 
and did not send for her or write to her, and did 
not provide for her or his children, the Court 
held this to be total desertion ; for, if a husband 
is totally indifferent to his wife, if she goes with 
.another man — lives in his house as mistress of 
his children openly — and has children by him, 
the husband has consented to her adultery, and 
is barred of his remedy, Michelson v. Michelson, 
3 Hagg. 149. 

If it can be shown that improper familiarities 
from a very debauched man passed in the sight 
of the husband without his interference, it would 
give reason to believe that he was not averse to 
greater familiarity, Moorsom v. Moorsom, 3 
Hagg. 95. 

A constant intercourse for four years between 
a wife and her paramour, not clandestine, but 
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4;he common subject of conversation, raises a 
grave suspicion of connivance : but ae there was 
no other evidenee, and as the adultery was clearly 
proved ; and, moreover, the husband and wife had 
been married twenty years, and had had five 
children, and on that account his confidence might 
have been more unlimited, the Court held him 
not barred, Crewe v. Crewe 3 Hagg. 137. 

If the husband be much older than the wife, it 
may lead to an obligation in him to exercise a 
more vigilant control over her conduct) Gilpin v. 
QMpin, 3 Hagg. 15a 

A party marrying a w oman whom he has pre^ 
viously seduced, is bound to exercise more than 



ordinary care over her conduct, D itton v . 2)t&m A 
3 Curt. 96 ; Graves v. Graves, 3 Curt. 235. 

Where the family of the wife took alarm at an 
intimacy which she had formed, and remonstrated 
.with the husband, but he refused to attend to 
them, saying he would not offend his best cus* 
tomer by laying, restrictions on his wife's conduct, 
it was held to go a great way to impress a suspi- 
cion of his criminal design, and to show conniv- 
ance, Moorsom v. Moorsom, 3 Hagg. 94. 

Where the husband sent letters inviting a young 
man to his house when he himself intended to be 
out, and encouraged him to walk with his wife, had 
lodgings where he slept alone, invited the young 
man and his wife to walk there with him, and 
then left them to return to Bath together ; and on 
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three occasions during Chippenham races stu- 
diously took care to leave them alone, these were 
held very material facts to prove connivance, 
Gilpin v. Gilpin, 3 Hagg. 155. 

Where the wife had deserted her husband five 
years before, and there was no evidence whether 
he felt any distress at her elopement, and a child 
was born within eight or nine months after her 
cohabitation with the adulterer, and the child 
was openly registered, the Court required some 
explanation, but allowed the husband to make it 
by affidavit, Bed v. Bed, 2 Phill. 161. 

Brutal behaviour, obscene and disgusting lan- 
guage, and entire disregard of decorum, will not 
aione constitute connivance, Stone v. Stone, 1 
Robt. 101. 

The extent to which neglect, however culpable, 
is sufficient to bar the husband of his remedy, 
has never been decided ; but it is possible to con^ 
ceive that a case might arise of such wilful neglect, 
or rather exposure, as might, without proving 
actual connivance, possibly bar the husband of 
all remedy by a divorce. A husband might in- 
troduce his wife to society so abandoned, and 
expose her to risks so great as to render a devia- 
tion from the paths of chastity the most probable, 
if not the necessary consequence. The Court 
would then, perhaps, not wait for proof of actual 
connivance on the part of the husband, but would 
hold him to the consequences arising from the - 
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temptations to which he had introduced his wife, 
Harris v. Harris, 2 Hagg. 415. 

It would go to sap the foundations of all mo- 
rality if the husband might introduce to his wife 
persons of bad character, and then, when she 
followed the example held up to her, be per- 
mitted to come to the Court and ask for a 
separation. Still more is such an allegation ad- 
missible when the husband is charged with adul- 
tery with the improper persons so introduced. It 
is then pleadable -first with reference to the wife's 
own defence, and next with reference to this 
being the very person with whom adultery is coun- 
tercharged, Graves v. Graves, 3 Curt. 240. 

Where the husband copied a part of a letter 
which contained observations tending to put him 
on his guard against H., and did not break off 
all intimacy with H. ; but there was no proof of 
adultery with H., this was held no proof of 
connivance at all, still less in a charge of sub- 
sequent adultery with L., Stone v. Stone, 1 
Bobt. 99. 

Where a deed of separation is so ample in its 
stipulations for the wife's perfect free agency for 
the future as to found a presumption that it 
might (so intended) license the very conduct in 
the wife of which the husband complains, the 
husband is bound to rebut such presumption by 
evidence, Barker v. Barker, 2 Add. 285. But where 
the wife, by the clandestinity of her adulterous 
a 5 
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intercourse, shewed that she did not so interpret 
the deed of separation, and the husband imme- 
diately on the discovery took steps to bring the 
matter before the Court, it was held that there 
was no suspicion that he had licensed his wife to 
form any such connexion, Sullivan v. Sullivan, 
2 Add. 304. A deed in the usual terms gives the 
wife license to live with whom she pleases as a 
feme sole — not in a state of adultery. Deeds of 
this description have always been so construed, 
Richardson v. Richardson, 1 Hagg. 9. 

Where the husband actually contrives a meet- 
ing between his wife and the suspected adulterer, 
invites him to his house, and then leaves them 
together, this is more than connivance; it is 
legal prostitution, Timmings v. Timmings, 3 
Hagg. 82. 

Affectionate conduct to a wife during many 
years, with no appearance during that time of 
any wish to withdraw from her society, and the 
absence of any reason to suppose that the hus- 
band knew or suspected her depravity till very 
shortly before she left him, tend most strongly 
to disprove connivance at her turpititfb, still 
more that he has actively contributed to her 
prostitution, Hoar v. Hoar, 3 Hagg. 139. 

Where an adulterous connection had existed 
with the wife's knowledge from 1835 to 1837, 
and after 1837, there was no renewal of inter- 
course between the husband and wife — the adul- 
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tery was continued until the death of the adul- 
teress in 1845, the husband having, in 1837, 
declared his resolution never to return to coha- 
bitation with his wife : Held, that the wife had 
done nothing to connive at or condone the adul- 
tery, Angle v. Angle, 1 Bobt. 634 

Where the husband and wife separated by 
mutual consent, he allowing her twelve shillings 
a week, and two years afterwards, on discovering 
that she had committed adultery, sent one of his 
witnesses to her, who deposed as follows : " He. 
requested me to ask her if she would take eight 
shillings per week ... I advised her to ac- 
cept such offer. It was on the implied under- 
standing on the part of her husband that he 
would not interfere with or object to the course of 
life she might lead, or any connection she might 
form, that such reduced allowance was offered 
to her. It was upon that express understanding 
on the part of the husband that the twelve shil- 
lings a week had been offered and accepted by 
the wife in the first instance : " Held, a cor- 
rupt facility, if not an intentional permission on 
the part of the husband, whereby he had barred 
himself of his remedy, Drew v. Drew, 1 No. Ca* 
315. 

Connivance on the part of the husband will, in 
point of law, bar him from obtaining relief on 
account of the adultery which he has allowed to 
take place, Rogers v. Rogers, 3 Hagg. 58; but 
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queer*, if connivance at actual adultery, proxi- 
mate acts, or even at such gross familiarity as 
necessarily infers consent and intention to pros- 
titute his wife during cohabitation, was clearly 
established, whether the husband could obtain 
relief because the wife continued or even com- 
menced an adulterous intercourse with the same 
persons after separation, Rogers v. Rogers, 3 
Hagg. 72. 

Where in an action of crvm.. con. the defence 
was connivance, evidence was received on be- 
half of the plaintiff of the wife's contemporaneous 
declaration as to her intention, Hoare v. AUen y 
3 Esp. 276. 
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A co-respondent, until dismissed from the suit, 
(as he now may be, 21 & 22 Vict c. 108, s. 11), 
cannot give evidence, he being a party to the suit, 
and within the stat 14 & 15 Vict c. 99, s. 4, 
and 16 & 17 Vict. c. 83, Robinson v. Robinson 
and Lane, 27 L. J„ P. & M. 91. 

By the Act 20 & 21 Vict. c. 85, s. 28, in suits 
at the instance of the husband by reason of adul- 
tery, the other party to the act of adultery 
alleged, shall, except by leave of the Court, and 
in suits at the instance of the wife, may, be made 
parties to the suit, And may (sec. 33) be ordered 
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to pay the costs of the suit, and also (sec. 33), 
damages to the party aggrieved. 

A co-respondent will not be ordered to pay the 
petitioner's costs, unless there be evidence of how 
the adulterous connexion began, and that at the 
time of the adultery, he knew that the respondent 
was married, and that her husband was alive, 
Boddington v. Boddington and Nossiter, 27 L. J., 
P. & M. 53 ; Teagle v. Teagle and Nottingham, 
27 L. J., P. & M. 55. 

But where the co-respondent knew the re* 
spondent to be married at the time of the adul- 
tery, the Court ordered him to pay the costs df 
the petitioner, Badcock v. Badcock and another, 
27 L, J., P. & M. 55. 

And where, in a defended action of crim. con., 
the petitioner had recovered substantial damages, 
wjiich, with the costs had been paid, and had 
also obtained a divorce a mensd et thoro, the 
Court refused to condemn the co-respondent in 
costs, the Divorce Act being as regarded him 
ex post facto legislation, Ling v. Ling and Croker, 
27 L. J., P & M. 58. 

Under 20 & 21 Vict c. 85, s. 31, adultery, 
cruelty, desertion, or wilful separation, or such 
wilful neglect or misconduct as has conduced 
to the adultery, may induce the Court to dismiss 
the suit 
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Oliver v. Oliver, 1 Hagg. C. 364 ; LocJcwood v. 
Lockwood, 2 Curt 283 ; Kirhman v. Kirhman, 1 
Hagg. 409 . . . If the safety be endangered 
by violent and disorderly affections of the mind, 
it is the same in its effects as if it proceeded from 
mere malignity alone; it cannot be necessary 
that, in order to obtain the protection of the 
Court, it should be made to appear to proceed 
from malignity, Kirhman v. Kirhman, 1 Hagg. C. 
410 ; Holden v. Holden, 1 Hagg. C. 458 ; Curtis v. 
Curtis, 27 L. J., P. & M. 73. 

Cruelty may be relative and depend on the 
age, habits, &c., of the party, D'AguUar v. L'Aguv- 
lar, 1 Hagg. 782. 

Within the range of cruelty, it is obvious that 
the means and rank of the parties must make 
some difference. The denial of necessaries and 
comforts, even of medical assistance, when there 
are no pecuniary resources, never can be con- 
strued into acts of cruelty; but nor one could 
entertain a reasonable doubt that such a denial, 
when the fortune was ample, might probably, 
under circumstances, be considered differently: 
and necessaries and comforts mean very different 
things in different ranks of life ; but the Court 
will not inquire further than is necessary, in order 
to ascertain that the ordinary comforts of the 
wife are preserved, Dysart v. Dysart, 1 Rob. iii 

One act of cruelty entitles the wife to relief 
Pvpkin v. Pophin, 1 Hagg. 768. 
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A single violent act occasioning pain and in- 
jury to the wife, but unaccompanied by any 
threat or intentional blow, is not sufficient 
whereon to found a sentence of separation, unless* 
under the whole circumstances of the case, 
the Court feels satisfied that cohabitation may 
not be resumed without danger to life and limb, 
Nedd v. Neeld, 4 Hagg. 270 ; OoUett v. CoUett, 
1 Curt. 684. 

The law does not require many acts. The 
Court has expressed an indisposition to interfere 
on account of one slight act, particularly between 
persons who have been under long cohabitation ; 
because if only one such instance of ill-treatment, 
and that of a slight kind, occurs in many years, 
it may be hoped and presumed that it will not 
be repeated. But it is only on this supposition 
that the Court forbears to interpose its protection, 
even in the case of a single act ; because if one 
act should be of that description which will in- 
duce the Court to believe that it is likely to 
occur again, and to occur with real suffering, 
there is no rule to restrain its interference, HoU 
den v. Holden, 1 Hagg. C. 458. 

Whatever may have been the cause of conduct 
towards the wife likely to endanger her safety, 
whether arising from natural violence of dispo- 
sition or from want of moral control, or from 
eccentricity, it is for the Court to consider the 
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conduct itself and its probable consequences ; 
the motives and causes cannot hold the hand of 
the Court, unless the wife be to blame. If con- 
duct dangerous in itself arise from morbid feel- 
ings out of the control of the husband, the 
Court must act if the danger exist, Dysart v. 
Dysart, 1 Rob. 116. 

. "Where an act of violence is committed under 
the influence of an acute disorder, and it is made 
clear that the disorder having been subdued, there 
is no danger of a recurrence, the Court will not 
interfere ; but, if the result has been a new con* 
dition of the brain rendering the party liable to 
fits of ungovernable passion, then the Court is 
bound to emancipate the wife, Curtis v. Curtis 
27 L. X, P. & M. 86. 

Acts are not necessary. Words of abuse and 
reproach produce only resentment ; but words of 
menace, intimating an intention of doing bodily 
harm, and even affecting the security of life, are 
legal cruelty. The Court must interpose when 
words have the effect of producing terror, and 
the apprehension of bodily injury reasonably conr 
sequent from their meaning and use, D'Aguilar 
v. D'Aguilar, 1 Hagg. 775 (note); Harris v. 
Harris, 2 Hagg. C. 149. 

It does not differ much whether words of se- 
rious menace, importing bodily harm to the wife, 
be addressed to herself, or to third persons ; the 
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test is, if they raise reasonable apprehensions ; 
indeed, they carry some additional weight if they 
raise apprehension in others, lb. 776. 
. Where the husband was in the habit of putting 
himself into passions, of following his wife from 
room to room, abusing her, calling her by the 
most opprobrious names, accusing her of adultery 
and incest, this was held to be not mere abuse, 
but to imply actual menace, though the Court 
hesitated whether alone, it would constitute ft 
sufficient ground for a separation, Otway v. Otway 
2 PhilL 97. 

Where the husband threatened to cut his wife's 
arm off, and beat her brains out with it, and on 
another occasion within a few days of her confine- 
ment, to pull her out of bed and kick her up and 
down the room, and once seized a red-hot poker 
and brandished it, and threatened to run her 
through with it, and often attempted to strike 
her : though the parties had been separated three 
years, and the husband had been bound over to 
keep the peace towards her, the Court held that 
the facts were of a nature to found a case of legal 
cruelty, Hvlme v. Htdme, 2 Add. 27. 

Where the husband frequently fell into violent 
passions, at which times he abused her and called 
her names, by which means he had so exces- 
sively frightened her as to occasion several fits 
of sickness ; and when she was sick, he refused 
her all proper assistance, and in every respect 
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behaved as a very bad husband, except beating 
her, with which he was not charged ; had left her 
on the day of marriage without consummating, 
and did not come to cohabit for several months, 
adultery being also proved, the Court held this 
sufficient evidence of cruelty coupled with adul- 
tery whereon to ground a divorce a mensd et 
thoro, Robinson v. Robinson, 2 Add. 27. 

A wife is not entitled to a divorce for cruelty 
unless it appear that she is a person of good tem- 
per, and has always behaved well and dutifully 
to her husband, Taylor v. Taylor, 2 Lee, 172 ; 
but to found a suit for cruelty it is not necessary 
that the conduct of the wife should have been 
entirely without blame. For the reason which 
would justify the imputation of blame to the 
wife will not justify the ferocity of the husband, 
Eolden v. Holden, C. 469. 

There may be cases provoked by the wife, but 
unduly visited by the husband, in which the Court 
would not refuse to interfere ; but if the conduct 
of the wife is inconsistent with her duties, and 
provokes the just indignation of the husband, she 
must seek the remedy in the change of her own 
manners. Harris v. Harris, 2 Hagg. C. J 55 ; Best 
v. Best, 1 Add. 423. 

Where in a suit for divorce by reason of 
cruelty, at the instance of the wife, the wife put 
herself in violent passions, said provoking things 
to the husband, refused to come to dinner, sent 
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irritating messages to him by his child, locked 
him in his room, and aimed a blow at him, the 
Court refused to interfere, holding a wife guilty 
of such conduct not entitled to complain, Waring 
v. Waring, 2 Hagg. C. 158; S. C. 2 Phill, 132. 

Where the wife refused the husband the keys 
of the wine-cellar ; and where there was no rea- 
son to impute any intention other than that of 
obtaining what he had a right to possess, and 
which was illegally withheld, the Court said a 
husband is not to be deprived of his marital 
rights because a wife pertinaciously resists them ; 
and in the course of that resistance encounters 
accidental injuries which were never meant to be 
inflicted, Oliver v. Oliver, 1 Hagg. C. 372. 

Nor is it any defence to a charge of cruelty 
against the husband, that the wife withdrew her- 
self from his bed. It does not take off the legal 
effect of cruelty, Saunders v. Saunders, 1 Rob. 
565. 

By Wife to Husband. — Where the wife struck 
the husband, and called him opprobrious names 
in the presence of his servants and children, the 
Court decreed a separation by reason of her 
cruelty, Kirkman v. Kirkman, 1 Hagg. C 409. 

Where the husband treated his wife unkindly, 
refused to cohabit with her, and had been con- 
victed of an indecent assault upon his apprentice, 
and of attempting to persuade him to permit him 
to take indecent liberties with him, the Court 
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granted a separation, it being per quod consortium 
amisit, Mogg v. Mogg, 2 Add. 

Where the husband was convicted of an assault 
with intent to commit an abominable crime, the 
Court granted the sentence of separation, Brom- 
ley v. Bromley, Deleg. 1793, 2 Add. 158, C. 

SemUe, indecency of such a nature whether 
amounting to the greater or merely the minor 
offence, is cruelty, Mogg v. Mogg, 2 Add. 293. 

The communication of the venereal disease to 
the wife, or the attempt to cohabit with her 
when knowingly so affected, is malignant cruelty, 
Popkin v. Popkin, 1 Hagg. 765 ; CoUett v. Ccllett, 
1 Curt 679. 

The attempt to debauch his own woman-ser- 
vants is a strong act of cruelty on the part of 
the husband, though, perhaps, not alone sufficient 
for separation, Popkin v. Popkin, 1 Hagg. 768 
(note).. 

Where the husband sent away the wife's horses 
(her separate property) for sale, forcibly carried 
her to, and confined her in, her room ; afterwards 
attempted to force her back there; formed an 
adulterous connexion with her maid ; and when 
remonstrated with, refused to dismiss her ; de- 
posed his wife from the management of his family, 
and vested it in this person, and deprived his 
wife, in order to distress her, of the care of her 
child, it was held to be clearly deliberate cruelty; 
and it wa? not condoned by the, wife's remaining 
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in the house from her love of her offspring until 
he deprived her of its custody, Smith v. Smith, 2 
Phill. 207. 

That the husband deprived the wife of her 
separate property is not pleadable as an act of 
cruelty, aliter as to her wearing apparel and the 
ornaments of her person, D'Agwilar v. D'AguiUtr^ 
1 Hagg. 775 (note). 

"Where the husband forcibly entered, and took 
possession of the house in which the wife had 
been for the space of twenty days living de facto 
separated from him, it was thought a material 
fact in a suit of separation by reason of cruelty, 
Lockwood v. Lockwood) 2 Curt SOI. 

. It is pleadable that the husband compelled the 
wife by threats and by holding up his clenched 
fists to attend at a certain place for a certain 
purpose ; but the Court will not inquire into the 
&ct that she did there execute an assignment, 
under the influence of duress, of her separate pro-, 
jterty ; for the parties can resort to the proper 
<jourt, which would invalidate the act, D'Aguilar 
v. D'Aguilar, 1 Hagg. 776 (note). 

, A complaint of ill-usage, made recenti facto 
is evidence ; for otherwise the husband need only 
maltreat his wife while they are alone, to debar 
her from redress, Lockwood v. Lockwood, 2 Curt 
293 ; Dysart v. fiyaart* 1 Rob. 114. 

It is often impossible to produce evidence of 
*hat occurs between husband tod wife, conse-; 
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quently admissions, whether in words or by the 
absence of denials, are the best and most credible 
testimony the res gestae can, under the circum- 
stances admit of, Saunders v. Saunders, 1 Rob. 
558. 
v It is not cruelty in a husband not to allow hi» 
f wife a monthly nurse in her confinement, nor not 
I to supply her with a regular number of meals, nor 
to confine her in a workhouse, nor to prevent her 
\ from coming into any other room than her bed- 
room, except for meals; nor that he gave her 
\ boiled beef to eat, which had been expressly for- 
bidden by her medical attendants, nor that he 
t came home intoxicated, unless he committed 
. some act of personal violence, Evans v. Evans, 
2 No. Ca. 475. 

When the husband refused to have his child! 
baptized, assigning as his reason that he considered 
infant baptism wrong, it was held not to be 
cruelty, Curtis v. Curtis, 27 L. J., P. & M. 76. 

Blasphemy and immorality cannot be alleged 

as cruelty, Suggate v» Suggate, 28 L. J., P. & 

M.46. 

f The Court will not judge of the reasonableness 

of a prohibition by the husband of the wife's 

f holding intercourse with her own family, nor 

} regard it as a circumstance of cruelty, Waring v. 

Waring, 2 Hagg. C. 159, a C. 2 PhilL 132 ; NeM 

v. Nedd, 4 Hagg. 269 ; though it may tend to 

illustrate general temper. That "the husband 
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lay in a separate bed" is not pleadable as an act 
of cruelty, D'Aguilar v. D'Aguilar, 1 Hagg. 775 ; 
Orme v. Orme, 2 Add. 385 ; Evans v. Evans, 2 
No. Ca. 474. 

That the husband locked the wife out of his 
bed-room until most unreasonably late hours, 
however vexatious is not alone cruelty, Dysart v. 
Dysart, 1 Rob. 117. 

Cruelty to children in the presence of their 
mother may be cruelty to her, Suggate v. Sug- 
gate, 28 L. J., P. & M. 46. 

Where the husband made a groundless and 
malicious charge against his wife's chastity, which 
he did not attempt to plead or prove in the suit, 
and under that pretence had shut his door against 
her, this was said to be matter admissible in a 
suit against him for a separation by reason of 
cruelty, Durant v. Durant, 1 Hagg. 769. 

Spitting in the wife's face is cruelty, Clo- 
born'8 Case, Hetley, 149 ; (a) D'Aguilar v. D'Agui- 
lar, 1 Hagg. 776 (note) ; Saunders v. Saun- 
ders, 1 Rob. 565 : Curtis v. Curtis, 27 L. J., P. 
& M. 77. 

That the husband fired a pistol at or near the 

(a) This case is referred to by Lord Stowell, who says, 
this was the only cruelty alleged ; bat the words in the 
report are, " He gave her a box on the ear, and spat in 
her face, and whirled her about." The prohibition seems to 
have been refused, because the husband had not pleaded 
justification. 
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wife, in order to terrify her, is admissible, Cock- 
sedge v. Gocksedge, 1 Bob. 97. 

Cruelty, Proof of. — Where the wife's screams 
■were heard — she was found in a helpless, state — 
and her husband then treated her with utter in- 
difference, such facts strengthen other evidence, 
but are not themselves proof of cruelty, Saunders 
v. Saunders, 1 Rob. 557. 

Where the husband often declared it to be his 
wish and object to drive his wife from his house 
it was deemed evidence of weight, as showing 
motives such as would influence his conduct 
lb. 559. 

That the husband was in the habit of absenting 
himself from his wife, of returning home in a 
state of intoxication, and of using threats of vio- 
lence against her is admissible, Cocksedge v. Gock- 
sedge, 1 Bob. 96. 

Defence — Affectionate letters from the wife 
are not necessarily inconsistent with cruelty on 
the part of the husband, Saunders v. Saunders^ 
1 Rob. 565. 

Condonation is, of course, a defence. See 
page 122, et sequ. 

Cruelty pleaded in reference to Adultery. — The 
wife cannot plead cruelty in bar to a suit for di- 
vorce by reason of adultery, the delictum is not of 
the same kind, Chambers v. Chambers, 1 Hagg. G 
452 ; Harris v. Harris, 2 Hagg. 411 ; ChetUe v. 
Chettle, 3 Phill. 507; Moorsom v. Moorsom, 3 
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Hagg. 92. But it may be pleaded as introductory 
to the history of the adulterous intercourse, 
Arkley v. Arkley, 3 Phill. 500. But if the hus- 
band and wife both failed in making out a charge 
of adultery, and the wife had in addition pleaded 
cruelty, Sir H. Jenner thought that the plea might 
be admissible, in order to avoid multiplicity of 
suits, as the foundation of a sentence of sepa- 
ration by reason of cruelty ; though in discussing 
the issue as to the adultery, it would be irrele- 
vant, Eldred v. Eldred. * * 2 Curt 382. 

There is nothing in any of the previous autho- 
rities which militates against this dictum, Cock- 
sedge v. Codcaedge, 3 Bob. 94. 

If adultery be pleaded by the wife in bar 
to a suit at the instance of the husband by reason 
of adultery, it is competent for the wife to plead 
cruelty as introductory to the history, and this 
is not liable to the objection ; it shews that the 
affections of the husband were alienated. Cruelty 
is certainly no bar to adultery ; but, in this view, 
it is admissible, Arkley v. Arkley, 3 Phill. 500 
(note). 

It is not pleadable that the cruelty was com- 
mitted with the ulterior design of getting rid of 
the wife by driving her to commit adultery. It is 
not connivance. But there may by possibility be 
a different case where the husband's cruelty 
may lead directly up to the wife's adultery; 
h2 
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there it might be different, Dillon v. Dillon, 
3 Curt. 94. 

In a late case, Dr. Lushington said, it may. 
perhaps, be a more doubtful point whether, where 
the husband brings a suit for adultery, the wife 
may not plead cruelty, alleging that she does not 
plead it in bar, but that she denies the guilt im- 
puted to her, and claims, in the event of it being 
unproved, to be separated from him on account 
of his cruelty ; but I am of opinion that it ought 
not to be doubtful ; for, according to my impres- 
sion of the law, where adultery is charged against 
the wife, she is not entitled to plead cruelty 
alone, either in bar or for the purpose of saying : 
•" I am innocent of adultery, and if I prove 
cruelty, I am entitled to a separation, " I am not 
aware of any precedent for the admission of such 
a plea. A wife is not prejudiced by its rejection. 
If adultery is not proved against her, her right to 
sue on the ground of cruelty, will not be preju- 
diced, and the husband will not be prejudiced by 
having failed in his charge of adultery . . 
If it were admitted, the husband might be put to 
unnecessary expense, Cocksedge v. Cocksedge, 1 
Rob. 92. In this case the previous one of Scri- 
vener v. Scrivener (unreported) was discussed, and 
the principle affirmed. In that case the wife did 
not plead adultery, but endeavoured to raise a 
prejudice against her husband by charges of harsh 
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conduct, concluding with a denial of her own 
adultery, and the Court refused to allow any alle- 
gations to be pleaded except those relating to the 
charge of adultery. 

If a party institutes a suit for restitution of 
conjugal rights, the presumption is inevitable 
that there was at that time no apprehension of per-^ 
sonal violence ; but, though improbable, still it is 
not altogether impossible that extraordinary cases 
might occur, in which the wife would hazard her 
personal safety for ulterior objects, rather than 
separate : therefore, where legal cruelty has been 
committed prior to a suit for the restitution of 
conjugal rights, the institution of such a suit 
would not be an absolute bar to a sentence of 
separation, a fortiori if acts happening anterior to 
the suit for restitution — but which are brought 
forward at a subsequent period — are not precisely 
in the nature of legal cruelty, yet of considerable 
harshness and severity, they ought not to be 
excluded, Neeld v. Neeld, 4 Hagg. 268. 

Where the wife (then living apart from her 
husband) refuses to accede to the terms in pro- 
posed articles of separation, it creates no pre- 
sumption against her, Lockwood v. Lockwood, 
2 Curt. 299. 

The charge of having committed incest is not 
per ee sufficient to constitute legal cruelty ; but 
as charges of adultery are allowed to be pleaded 
in conjunction with other acts of cruelty, so a 
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charge of incest, combined with other circum- 
stances, cannot be rejected, Gale v. Gale, 2 Rob. 
42 J. 



DELAY. 

The first thing which the Court looks to when 
a charge of adultery is preferred is the date of the 
charge relatively to the date of the criminal fact 
charged, and the date of its becoming known by 
the party alleging it : because, if the interval be 
very long between the date and knowledge of the 
fact, and the exhibition of them to the Court, it 
will be indisposed to relieve a party who appears 
to have slumbered in sufficient comfort over 
them ; and it will be inclined to infer either an 
insincerity in the complaint, or an acquiescence 
in the injury, whether real or supposed, or a con- 
donation of it. It, therefore, demands a full ex- 
planation of this delay, Mortimer v. Mortimer, 2 
Hagg. Con. S13. 

Where a petition was presented to the Court 
stating that the depositions were lost, and praying 
that the cause might be heard on official copies, 
it was objected that there had been such delay 
as amounted to condonation — the suit was com- 
menced in 1775, proceeded till 1777, and from 
that time nothing had been done till 1787. The 
Court said, it looked with jealousy on matri- 
monial cases, particularly where brought by the 
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wife ; and dismissed the suit on the ground of 
delay, Betcher v. Betcher, Cons. Court of London, 
Mich. 1787, cited 2 PhilL 155. 

Where the suit began Michaelmas term, 1812, 
and no further proceedings were taken until 
Michaelmas term, 1813, this was said to be such 
a delay as might have induced the Court ex rnero 
tnotu to have dismissed the suit ; but that it was 
certainly sufficient to do so the case being weak 
and the form imperfect* Walker v. Walker, 2 
Phill. 155. 

It has been held admissible in the Ecclesias- 
tical Courts to plead facts which will account for 
the husband's delay in instituting proceedings, 
and as furnishing ground why the husband should 
not be precluded by reason of laches or acquies- 
cence in his wrong, from proceeding in his suit ; 
but it is not necessary to give evidence in sup- 
port of such allegations, unless the wife set up 
such a defence as may render it necessary, Rich- 
ardson v. Richardson, 1 Hagg. 10. 

A husband who, on discovering his wife's adul- 
tery, commences a suit against her for divorce, 
but abandons it for want of funds, is not thereby 
barred from seeking a divorce at a subsequent 
period, Goods v. Coode, 1 Curt. 755. 

Where a fact of improper behaviour, not abso- 
lutely criminal was alleged in 1 820 to have oc- 
curred "in the latter end of 1810/' the Court 
said, " She can cross-examine. The Court will 
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scrutinize with due strictness, and with fair allow- 
ance for the difficulties of her case ; and it might 
deem such a fact, if it stood alone, hardly suffi- 
cient to induce its admission ; but, after all, it is 
the duty of the Court to consider how the delay 
originated, so as to produce this laxity in de- 
scription, and whether she has not herself, in 
a great degree, created the difficulty of which 
she now complains. " Mortimer v. Mortimer, 2 
Hagg. C. 314. 

Mere lapse of time is no bar in a woman, as 
various considerations may induce her to submit. 
It is no condonation, Popkin v. Popkin, 1 Hagg. 
766. Vide, however, 20 & 21 Vict. c. 85, s. 91. 

A woman not bringing her complaint imme- 
diately on discovery of the adultery is not barred 
from afterwards laying her case before the Court, 
Ferrers v. Ferrers, 1 Hagg. C. 135. (See also the 
cases there cited). 

Where the parties separated under articles in 
1853, and the husband went away and never 
violated the conditions of the articles, and the 
wife petitioned the New Court for judicial sepa- 
ration on the ground of cruelty, Cresswell, J. 0.» 
said, either she had no ground for then presenting 
a petition to the Old Court, or she advisedly 
abstained and preferred a private arrangement, 
I do not say the lapse of time is an absolute ban 
but, I think that this, taken in connection with 
the deed of separation, is not a bond fide applica- 
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tion for the wife's protection. Petition dismissed. 
Matthews v. Matthews, 34 L. T. 61. 

There is no legal limitation of the time within 
which the husband may bring his suit, Nash v. 
Nash, 1 Hagg. C. 142; but it is matter for the 
observation of the Court, Mortimer v. Mortimer, 
2 Hagg. C. 313. 

Even in the case of the husband it is not inva- 
riably expected that he should show the time 
when the misconduct first came to his know- 
ledge. It might be prudent and expedient to the 
success of his suit that he should do so, but it is 
not absolutely necessary ; but forbearance in the 
wife unless where living in the same house with 
the husband's concubine, or some other equally 
glaring act, will not bar her remedy, KirkwaU v. 
KirkwaU, 2 Hagg. C. 279. 

DESERTION. 

Malicious desertion or "desertion without 
cause for two years or upwards/' is a ground of 
judicial separation (20 & 21 Vict c. 85, s. 16) ; 
"but it was held before the passing of that act 
that such desertion is no bar to a divorce a mensd 
et thoro,,&nd the Court added: "In some coun- 
tries desertion is a substantive ground of divorce 
at the prayer of the wife against the husband ; 
but not even there, that 1 am aware of, does it 
license adultery on the part of the wife, or preclude 
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the husband from a sentence of divorce on proof 
of its commission, Sullivan v. Sullivan, 2 Add. 302; 
Reeves v. Reeves, 2 PhilL 125 ; Morgan v. Mor- 
gan, 2 Curt 691 ; Dillon v. Dillon, 3 Curt 94 

The authority to decree a judicial separation 
on the ground of desertion is a new one created 
by the statute 20 & 21 Vict c. 85, s. 16. 

And in that it differs from cruelty and adul- 
tery ; and, therefore, if a husband who had de- 
serted his wife before the Act, made, also before the 
Act, a bond fide offer to return, he would thereby 
bar the wife of any remedy by petition ; but it 
would, of course, be otherwise since the passing 
of the Act. In other words section 16, is not re* 
trospective, Brooks v. Brooks, 28 L. J., P. & M. 38. 

The word desertion may not in all places mean 
the same thing. By section 21 provision is made 
for the protection of a deserted wife's earnings. 
There it means that the husband has absented 
himself, but has left the wife unprovided for, and 
such desertion must continue at the time of the 
protecting order : so that a bond fide offer to 
return and provide for her would take away her 
right to the order. By section 27, provision is 
made for dissolution of marriage on proof of 
" adultery coupled with desertion, without rea- 
sonable excuse, during two years and upwarda" 
Here the Legislature could not have meant that 
the wife should be deprived of the right which 
had accrued by a subsequent offer of the husband 
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to return and cohabit with her, for by so doing 
she would condone the adultery. This is a 
compound offence, no part of which could be 
blotted out without condonation by the wife 
The 16th section gives a minor remedy for either > 
portion of the compound offence, viz. : judicial 
separation for adultery, or for desertion without 
cause for two years ; and there is no ground for 
saying that the husband can obliterate either, 
without condonation by the wife, when separate 
more than when they are combined. Either gives 
the wife a right of which she cannot be deprived 
without her concurrence ; and the bona fides of 
any offer to return makes no difference, Cargitt 
Y.CargiU, 27 L. J.,R&& 69. 

Desertion without cause for two years and 
upwards, is a ground for judicial separation at 
the suit of either husband or wife. 

The word " Desertion " necessarily implies that 
the act relied on is done contrary to the will of the 
person charging it. Per Cockburn, C. J., Ward ▼• 
Ward, 27 L. J., P. & M. 64, and Cresswell, J. 0., 
Thompson v. Thompson, 27 L. J., P. & M. 68. 

The fact of separation is not conclusive proof 
of desertion, though it is evidence of it, Ward v» 
Ward, ubi sup. Nor is the fact of a man leaving 
his wife to live with another woman, lb. 

In November 1843, C, who resided at Birken- 
head, went to Birmingham, where his wife joined 
him, and after living with him a few days at an 
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inn, went, by his direction, to stay with a friend, 
he saying he would join her next day, she having 
no notion that he did not intend returning home. 
He did not come ; and after remaining a fort- 
night, she returned to Birkenhead, where she 
found an execution had been put in. She wrote 
several letters to him, which he did not answer, 
and the furniture was sold under the execution. 
She then went into lodgings at the expehse of 
her friends, and in February two persons went to 
Birmingham, where the respondent then was, 
and endeavoured to induce him to return, but he 
refused to do so ; and in May she took a situa- 
tion as a governess, not having seen or received 
anything from him since 1843. In the same 
month of May, he wrote to the petitioner vaguely 
intimating that she might rejoin him, to which she 
replied that " when he could place her in as good 
A position as she could keep herself in by her own 
industry, it would be time enough to talk about 
doing so/' In 1 848, he wrote to her, bidding her 
"farewell for ever/' it was held that there was 
a desertion from the first; and, as he made no 
definite offer to provide another home for her, 
and did not so provide one, she was entitled 
to a decree, Cudlipp v. Cudtipp, 27 L. J., P. & 
M. 65. 

Where the respondent had been charged by his 
wife before a magistrate with assaulting her, and 
was bound over to keep the peace towards her, 
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and thereupon immediately left her without 
money, and she was quite willing that he should 
go, the Court did not feel quite clear that the 
charge of desertion had been established, Ward 
v. Ward, 27 L. J., P. & M. 63. 

Where the husband, having failed in business, 
sent his wife and children to her father's house, 
and went up to London to seek employment, 
whence he wrote two letters in affectionate terms, 
expressing his hope of soon being able to support 
her and her children, as he also did in an inter* 
view he had with her ; and about a month later 
he wrote again, complaining of her not answering 
his former letter, and telling her she was in duty 
bound to let him know how his children were, 
which she also left unanswered. He wrote a 
fourth — rather an angry one — saying that if she 
did not answer it she would not hear from him 
any more, which she also left unanswerd. He 
did not see her for eight years, when he saw her, 
said he had money, and should come for her 
next day, but did not do so. In answer to the 
Court, she said she did not answer the letters 
because her father would have opposed it ; and 
it appeared that he did not wish that she should 
have further communication with her husband* 
It was held that having in the first instance ne- 
cessarily absented himself for the sake of employ* 
ment, he did not then desert her, and that consi- 
dering his wife's conduct, his subsequent absence 
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could not be regarded as desertion within the 
meaning of the statute, Thompson v. Thompson, 
27 L. J., P. & M. 65. 

When the husband, a minor, clandestinely mar- 
ried his wife, and a few days after was removed 
by his friends to the continent, and subsequently 
to India, leaving her penniless, this abandonment 
was held to be no defence in a suit by him against 
her by reason of adultery, Morgan v. Morgan, 1 
No. Ca. 32. And Dr. Lushington there said 
that, according to his own MS. notes in Reeves 
y. Reeves. Sir J. Nicholl had distinctly held that 
even wilful desertion was no defence. See also 
Sullivan v. Sullivan. 

But now, even in case the Court shall be satis- 
fied on the evidence that the case of the peti* 
tioner has been proved, still it is not bound 
to pronounce such decree if it shall find that 
the petitioner has during the marriage been 
guilty of adultery ; or if the petitioner shall, in 
the opinion of the Court, have been guilty of 
unreasonable delay in presenting or prosecuting 
such petition, or of cruelty towards the other 
party to the marriage, or of having deserted or 
wilfully separated himself or herself from the 
other party before the adultery complained o£ 
and without reasonable excuse, or of such wilful 
neglect or misconduct as has conduced ft> the 
adultery, 20 & 21 Vict. c. 85, s. 31, Coutthart v. 
CoulthaH, 28 L. J. 21 ; and "wilful misconduct" 
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must be taken to be such misconduct after mar- 
riage, Allen v. AUen and 'D'Arcy, 28 L. J., P. & 
M. 81. 

Where the petitioner, aged sixteen, married a 
man of thirty-six clandestinely, and was imme- 
diately after the marriage separated from him by 
her friends, and had never cohabited with, or 
seen him since, the Court held that, she having 
been entrapped into the marriage, even if she 
had been married by license obtained on her 
oath, as she might have done this, under the 
influence of her husband, had not "wilfully 
deserted " him, and decreed a dissolution on "the 
grounds proved. — Du Terreaux v. Du Terreaux 
28 L. J., P. & M. 95. 

In answer to a defence of desertion without 
provocation on her part, set up by the wife in a 
suit for divorce by reason of adultery, promoted 
by the husband, he may fairly set up antenuptial 
misconduct on her part, discovered subsequently 
to their marriage in his justification, Perrin v. 
Perrin, 1 Add. 4. 

The desertion must be dearly proved to be 
against the will of the wife, Smith v. Smithy 28 
L. J., P. & M. 27. 

Where the petitioner, being a clerk in the Post 
Office, was married in 1849 and in 1850 was con- 
victed of stealing a letter, and sentenced to ten 
years' transportation, and, although he could not 
supply his wife with money, he for two years kept 
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up an affectionate correspondence with her In 
1853 she formed a criminal intimacy with the co-> 
respondent, with whom she afterwards lived in con- 
cubinage. On his liberation, and the passing of 
the Divorce Act, he filed his petition for a dis- 
solution of marriage. It was held that, — although 
this adultery would never have been committed 
but for the petitioner's misconduct, yet, although 
a sine qua noil, this not being a causa ccmaaus, 
and the misconduct being neither directly or 
indirectly contemplated by the husband as likely 
somehow to contribute to his dishonour, — it 
had not " conduced " to the adultery within the 
20 & 21 Vict c. 85, s. 31, and per Cresswell, J. 0., 
that the wilful neglect or misconduct must mean 
neglect of the wife in the strictest sense ; and so 
misconduct towards her must mean towards her 
personally, and not merely misconduct towards 
society indirectly affecting her, Cwrmington v. 
CwmmgtoYi and Noble, 34 L. T. 46*. 



DISSOLUTION OF MARRIAGE. 

Where the wife petitions for a decree of disso- 
lution of marriage on the ground of " bigamy with 
adultery," under 20 & 21 Vict c. 85, s. 27. 
Semble, per Pollock, C. B., that "bigamy with 
adultery/' in that section, means adultery with 
the person with whom the bigamy is committed ; 
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and, consequently, that, where it was proved by 
an examined copy of the marriage register, and 
by proof of the respondent's handwriting, that he 
had married again, leaving his wife, the petitioner 
should also have proved adultery with the per- 
son with whom the form of marriage was so gone 
through, as that they lived together as man and 
wife ; and that it would not be sufficient to prove 
a bigamous marriage with one woman and adul- 
tery with another. Per Pollock, C. B., Home v. 
Home, 27 L. J., P. & M. 50. 

Where a sentence of dissolution of an English I 
marriage has been pronounced by a foreign court ■ 
on a ground on which it was not liable to be 
dissolved in England, it was held that such 
a sentence cannot be recognised in the English 
courts as a dissolution of the marriage, Rex 
v. LoUey, R. & R 237 ; and, as it is not other- 
wise a sentence of separation from bed and board 
and mutual cohabitation than by dissolving the 
marriage, it cannot be recognized in our courts 
as equivalent to a "sentence of judicial separation, 
Robins v. Dolphin, 27 L. J., P. & M. 24. 

Where an Englishman, domiciled in England^\^r&4 
married an English lady, afterwards separated? * */// 
from her by deed, and fifteen years afterwards 7 fl 
went to Scotland, and having there committed \ W& -UK- 
adultery, his wife followed him, and obtained a / ~McAjtch 
decree from the Scotch Court dissolving the mar- > ^ 
riage, on the strength of which he married again, \ 
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it was held — there being no allegation or evidence 
that he had given up his English house, or had 
left England without intention of returning, or 
gone to Scotland with the intention of remaining 
there — the case was governed by Rex v. Lolley, 
R. & It. 237, and Conway v. Beazley, 3 Hagg- 
639; and that the marriage was not dissolved, 
< Robins v. Dolphin, 27 L. J., P. & M. 24 

Where adultery and cruelty were both charged 
in a suit for a divorce promoted by the wife 
against the husband, it was held unnecessary 
to prove the cruelty, Smith v. Smith, 2 PhilL 
67. It seems, therefore, that the Court of Di- 
vorce and Matrimonial Causes will, in a suit fof 
a divorce promoted by the wife against the hus- 
band, under 20 & 21 Vict c. 85, s. 27, by reason 
of incestuous adultery, or of bigamy coupled with 
adultery, or of adultery coupled with such cruelty 
as without adultery would have entitled her to a 
divorce a mensd et thoro ; or of adultery coupled 
with desertion, on failure of the double proof 
required for a sentence of divorce, nevertheless 
pronounce a sentence of judicial separation in 
the same suit, on proof of adultery only, or of 
cruelty only, as the case may be ; for it has been 
held that where the suit is for dissolution, judi- 
cial separation may be granted, Smith v. Smith, 
28 L. J. P. & M. 17. 

But where a petition is addressed in the first 
instance to the " Judge Ordinary" for any matter 
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within his jurisdiction, there is some difficulty as 
to obtaining a sentence of divorce, see post, Ap* 
pendix, note to Form 24. 



ERROR. 

This is a ground for invalidating a marriage 
and is canonically of four sorts : — 

1. Error de Persond, as the marrying A. in 
mistake for B. 

2. Error Conditionis, as the marrying a slave 
believing her to be free. 

3. Error FortimcB, where one is deceived as to 
a woman's fortune. 

4. Error Qualitatis, where there is some error 
as to rank or character of one of the parties. 

Of these the first is the only one recognised by 
our law as invalidating a factum of marriage. 
See 'post " Nullity of Marriage." 

FORCE. 

Matrimony contracted by force is, of course, 
from the very definition and essence of the mar- 
riage contract, as arising from the consent of par- 
ties, void, ipso jure, for consensus non concvbitus 
facit matrimonium. 

The menace or other means employed must, 
however, be such as would reasonably create an 
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impression of fear in the mind of a man or woman 
of average courage and resolution ; and such fear, 
it would seem, must be either of death or some 
actual bodily harm, otherwise it will not operate 
to annul the contract But, further, see Harford 
v. Morris, 2 Hagg. C. 423, et seq. See also Wake- 
field's case, McQueen's H L. Prac. 426. 

Matrimony contracted under the influence and 
by reason of fear is null and void ipso jure. But 
this must be such a fear as may reasonably hap- 
pen to a person of fair resolution, and must in- 
clude either fear of death or else bodily torment ; 
and even then if spontaneous cohabitation be 
continued for any length of time, the cause of fear 
is presumed to cease, and the marriage becomes 
good, Ayliffe Parergon. X lib. 4, tit. ]. cap. 6 
and 21. 



IDENTITY. 

Identity must be proved by extrinsic evidence, 
and that more especially when confession forms 
any part of the evidence, Williams v. Williams, 1 
Hagg. C. 305* 

It is a clear rule, founded on the necessity of 
the case, that the identity must be proved by 
other testimony than that of the parties them- 
selves ; it must be proved by witnesses who can 
speak from their own personal knowledge, Searle 
v. Price, 2 Hagg. C. 190, 
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Where a suit is for dissolution of marriage, the 
Court, having no power under the Acts whereby 
it is constituted, see 20 & 21 Vict, c. 85, s. 45, 
and the old rules of the Ecclesiastical Courts not 
applying to such suits, cannot order the atten- 
dance of a respondent in order to identification 
by witnesses, Hooks v. Hookey 28 L. J., P. & M. 29. 



IMPOTENCY. 

Of this there are two kinds — Frigidity, or the 
having a latent incapacity for coition, and Mai- I 
formation, which affords visible proof of incapa- 
city. In the first case, triennial cohabitation is 
necessary to found proceedings for a divorce, 
Lewis v. Lewis, Arches, 1702, quoted 2 Lee, 579. 

In the second case, triennial cohabitation is 
not required, Wdde v. Wdde, 2 Lee. 578. 

If there be a doubt, the parties must cohabit 
three years ; and if in that time the marriage be 
not consummated, the law presumes impotency, 
JNov. 22, tit. 6, de Impotent. 

An inspection on which virginity is returned, 
and the woman's oath, is lull proof Decret. 4, 15, 
7, & 2, 19, de Prob. c. 4 ; but Judicium obstetri- 
cum estfaUax. Dec. Rot Bom. decis, 14. 

It is necessary that it sho uld appear to the Court 
not only that the man is impotent but that he is 
likelyto continue so j for if there is a probability 
of capacity, the Court cannot separate the par 



/ 



190 DIGEST OF EVIDENCE. 

ties, Wdde v. Wdde, 2 Lee, 586. Two points are 
essential to be proved by the complaining party ; 
first, that there was an impediment to consumma- 
tion existing at the time of marriage; and secondly, 
that it is incurable, Brown v. Brown, 1 Hagg. 524. 
P-j^ A Inspection was refused until after triennial 
• cohabitation, even although the wife specified a 
>J^-****- visible defect in the husband, Aleson v. Aleson, 
-■fcuftxU*^ kee, 576. It is said the law requires that the 
party's answers should be given in, or that he 
should submit himself to medical inspection. If 
this were so the man would have only to withdraw 
beyond reach of the process of the Court, and thus 
defraud the woman of her remedy. The law 
never imposed such difficulties on any Court, 
Pollard v. Wybourn, 1 Hagg. 729. 

The subject itself is fair ground for complaint 
Natural malformation is rare, still instances do 
occur ; sometimes they are without the knowledge 
of the party. Where it is with the knowledge 
it is a gross fraud and a grievous injury. In 
either case, the law provides a remedy which the 
Court will apply on complaint being made, Briggs 
v. Morgan, 3 PhilL 331. If there is just reason 
either to suspect the truth of the statement, or 
to think the injury inconsiderable, the Court will 
hesitate before it descends to modes of proof 
which are painful, Briggs v. Morgan, vbi supra 
330. 
i If the case be one of supervening infirmity 
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from declining years, the Court will not interfere, 
Per Lord Stowell, Briggs v. Morgan, 3 Phill. 332 \ 
Brown v. Brown, 1 Hagg. 525 (senMe). 

The rights and duties of both parties are co- 
equal, whether the failure be on one side or the 
other. The evidence may be uncertain in its 
very nature ; but though the expectation of in- 
firm evidence may induce greater caution, it is 
not to preclude the parties from having recourse 
to such modes of proof as the law allows, Briggs 
v. Morgan, 3 PhilL 328. Triennalis cohabitatio 
is not necessary in such a case, for where the 
infirmity may be ascertained at once, this cannot 
be required. All the great authorities, ancient 
and modern, subscribe to this, which is the rule 
of reason, Briggs v. Morgan, 3 PhilL 329. 

A triennial cohabitation does not require a 
living together de die in diem; but a general 
cohabiting only, as is usual between married per- 
sons, Welde v. Wdde, 2 Lee, 579 ; but it is requi- 
site that, if the parties are long separated, the 
man be restored as to that time during which 
he has been absent, lb. 586. 

Where the husband instituted a suit of nullity 
of marriage by reason of his own impotence, the 
Court said: "No instance has been found of a 
man seeking to set aside his marriage on account 
of his own incapacity. It is incredible that he 
should have lived forty-five years in ignorance of 
a bodily defect, which he alleges to be evident on 
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inspection. The presumption is in favour of the 
marriage ; besides there is a subsequent coha- 
bitation of seven years before the suit is brought ; 
he must have sooner discovered it. The maxim 
applies cur tamdiu taccui ? He has defrauded his 
wife into a marriage, has acquired her property, 
kept her for a long period in a condition of per- 
petual injury, and now seeks to relieve himself of 
the burden of maintaining her. This is merely 
a voidable marriage, and is so laid down by 
Blackstone. It is a maxim that no man shall 



take advantage of his own wrong. There is no 



\ 



instance of a suit brought by a party alleging his 
own incapacity/' Suit dismissed, Norton v. Seton, 
3 PhilL 147. 

The sentence in suits of impotency being merely 
declaratory of nullity, and the marriage in such 
cases being void ab initio, the fact of the com- 
plaining party not having in a previous matri- 
monial suit controverted an allegation pleading 
lawful m arriagejs barred thereby from afterwards 
promoting a suit of impotency, Quest v. Shipley, 
2 Hagg. C. 321. 

Where the husband confessed his own impo- 
tency, but was supported by the evidence of me- 
dical men, and there was clearly no collusion 
between the parties, the sentence of nullity was 
pronounced for, Oreenstreet v. Cumyns, 2 Phill. 10. 

Where in a suit of nullity of marriage by re- 
son of natural malformation, the medical inspeo 
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tor's evidence showed that there might be con- 
nexion of a very imperfect character from the 
peculiar and unnatural formation of the parts, 
that the parts had considerably elongated, and 
might do so still more; but that they must 
always remain in a deformed and unnatural state, 
forming an impervious cut de sac Held, that as 
the woman was not, and could not be made, capa- 
ble of more than an incipient, unnatural, and 
imperfect coition, the marriage was void; but that 
this would not have been the case had there been 
a vera copula, though with out the power of con- 
ception, D. v. A., I Robt. 279. 

In a suit of nullity of marriage by reason of 
natural malformation, where there is no reason 
to suspect insincerity or fraud, mere lapse of time 
alone is no bar to the 6uit, B. v. Jf., 2 Robt 580. 

In suits of this nature t^J^J^r^uiring a\ 
triennial cohabitation is ^l_a^l^tely_binding. f 
It is a convenient and fitting rule, and one not 
to be departed from on slight ground ; the object 
of it is to provide that sufficient time may be 
afforded for ascertaining beyond a doubt, the 
true condition of the party complained of U. t. 
F. t 2 Robt 614. And the same was held where, 
after two and a-half years' cohabitation, the man 
was reported impotent, quoad hanc, though his 
impotency was not physically apparent, N. v. M. 9 
2 Robt 625. 

Where there had been sufficient triennial coha- 
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bitation, and there was no sufficient proof of the 
virginity of the woman, but the alleged husband 
admitted that the marriage had not been con- 
summated, and there was evidence of his having 
.admitted his incapacity, the Court pronounced 
the marriage null, and condemned the defendant 
in the costs without any inspection, Sparrow v. 
Harrison, 3 Curt. 16. 

It is competent for a man to bring a suit of 
nullity of marriage against a woman for natural 
malformation, Briggs v. Morgan, 3 Phill. 325. 

The Court is not disposed to encourage such 
causes where promoted by the husband without 
an evident necessity, the proofs being manifestly 
such as are against the modesty of the sex, 
Guest v. Shipley, 2 Hagg. 321. 

"Where the woman was near fifty, the husband 
a little younger, and he did not make any com- 
plaint until sixteen months after marriage ; she 
was a widow, and swore to having had intercourse 
with her first husband during eighteen years, 
which was supported by other evidence, it was 
also alleged, but proof was pronounced to have 
failed, that she lived on bad terms with her 
former husband, and that he cohabited with an- 
other woman ; the husband prayed an inspection. 
The proceeding was dismissed, the Court being 
unwilling to interfere where the parties were 
of such age, and also because of the delay in 
making the complaint, and the want of truth in 
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,the other allegations, Briggs v. Morgan, 3 Phill. 
329. 

A man of sixty marrying a woman of fifty-two 
should take her tanquam soror, Brown v. Brown, 
1 Hagg. 524. 



INCEST. 

This was an offence punishable by the Eccle- 
siastical Courts. For the purposes of this Court 
it is only taken notice of as forming a ground of 
divorce when taking the shape of " incestuous 
adultery/' that is adultery committed by a husband 
with a woman with whom, if his wife were dead, 
he could not lawfully contract marriage by rea- 
son of her being within the prohibited degrees of 
consanguinity or affinity, 20 & 21 Vict. c. 85, s. 27. 
As to what are the prohibited degrees, see 
ante, 107, and the table in the Book of Common 
Prayer, and post " Nullity of Marriage." 

We may here add, as regards affinity, that 
there is none between the kindred of the husband 
and the kindred of the wife, for it relates only to 
and terminates in them, respectively. And con- 
sanguinity or affinity is as much an impediment 
in the case of bastards as of legitimates ; for 
although a bastard has no relations for civil pur- 
poses he has for moral purposes, Reg. v. Chaffin, 
3 Salt 66; see also 1 Hagg. 352. 

The evidence must show the nature of the 
I 2 



196 DIGEST OF EVIDENCE. 

cohabitation and the relationship of the parties, 
Blackmore v. Brider, 2 Phill. 361. 



INTEREST. 

It was competent, in the Old Court, to third 
parties having an interest in a marriage to inter- 
vene in all suits of nullity of marriage, for its pro- 
tection. A slight interest is sufficient to enable 
a party to bring a suit of this description, Fare- 
mouth v. Watson, 1 Phill. 355. Persons in re- 
mainder may bring suits of nullity to declare a 
marriage void by reason of consanguinity, May- 
nard v. Heslerigge, 1 Add. 16 (n.) 

And now by the Legitimacy Declaration Act, 
1858, the Court may cite such persons as it shall 
think fit in all proceedings for a decree declaring 
the legitimacy of the petitioner, or the validity of 
the marriage of his father or grandfather. See 
post, App. xxiL 

Where an application was made for a decree to 
see proceedings to issue to parties having an 
interest, on mere verbal suggestions as to family 
settlements, the Court refused the application ; 
but it would probably be inclined to accede to it 
if duly repeated in the event of the husband's 
giving a general negative issue to the libel, and 
so denying the marriage, Montague v. Montague, 
2 Add. 372. 

The committee of a lunatic has sufficient inte- 
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rest to entitle him to bring a suit as well of mil- . 
lity of marriage as for adulterv T ParneU v. Par- I 
nell, 2 PhilL 15& ' 

The children by any marriage have, of course, 
an interest in any suit promoted for its nullity, 
Wright v. Ellwood, 2 Hagg. 600. 

The public has an interest in ascertaining the I 
state of the parties where the marriage is void, 1 
Norton v. Norton. ' 

But where the father of the husband sought 
to set aside the marriage on the ground of lunacy 
at the time of marriage, but the husband was not 
alleged to be insane at the time of suit he was 
held to have no persona standi, Turner v. Meyers, 
1 Hagg. 414 (note). 

In cases of consanguinity, the public had an 
interest to abate a scandal The criminal suit 
was open to every one ; the civil suit to every one 
having an interest In cases of consanguinity 
there is a reason for the interference of others, 
as the marriage can only be affected inter vivos.(d) 
Here there will be no such consequence, as the 
remedy may be pursued at any time (6). 

In a cause of divorce where the alleged mar- 
riage is denied to be valid, the Court may pro- 

(a) As the law then stood (1804), such marriages were 
voidable only ; but they are now void by 5 & 6 Will. 4, 
c. 54, hence the same reasoning now applies to such cases 
as well as to those in the text. 

(b) The marriage being void, ab initio. 
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bakly, permit third parties, who have estates' 
expectant, inter alia upon the issue of such 
alleged marriage being illegitimate, and who, 
consequently, are interested in the question of 
its validity to be cited " to see proceedings/' sa 
far as relates to the marriage, Montague v. Mon- 
tague, 2 Add. 372. 

JACTITATION OP MARRIAGE. 

Jactitation of marriage is where a person 
falsely boasts or gives out that he is married to 
another, whereby a common reputation of their 
matrimony may ensue. On this ground the party 
injured may commence a suit against the other ; 
and, unless the defendant makes out a proof of 
an actual marriage, he or she will be enjoined 
perpetual silence on that head, 4 Steph. Com. 9. 

By 20 & 21 Vict, a 85, s. 6, the jurisdiction in 
suits of this nature is given to the Court of Di- 
vorce and Matrimonial Causes; and by sect. 51, 
the Court has power to make such order as to 
costs as may seem just, and that without appeal, 
in like manner as it was said in the Ecclesiastical 
Court that, " the suit of jactitation is criminal 
in its nature, and if found against the defendant, 
he may be condemned in costs/' Hawke v. Corri, 
2 Hagg. C. 281. The Court is bound to receive 
such a suit for the protection of persons against 
the extreme inconvenience of unjust claims and 
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pretensions to a marriage which has no existence 
whatsoever. *If a person pretends such a mar- 
riage, and proclaims it to others, the law con- 
siders it as a malicious act, subjecting the party 
against whom it is set up to various disadvan- 
tages of fortune and reputation, and imposing 
upon the public an untrue character, interfering, 
in many possible consequences, with the good 
order of society, as well as the rights of those who 
are entitled to its protection. It is, therefore, 
a fit subject of legal redress ; and this redress is 
to be obtained by charging t he supposed offender 
with ha ving falsely and maliciously boasted of a 
matrimonial connexion , and upon proof of the 
fact, obtaining a _se ntence, enjoining him or her 
to abstain in future from such false and injurious 
representations, andpunishing the past offence 
b y a condemnation in the costs of the proceed- 
ings, Hawhe v. Corri, 2 Hagg. C. 285. 

The allegation against the defendant is that 
she or he - " has falsely and maliciously boasted 
and reported that she is married to him, whereas, 
in fact, no marriage has taken place : and that 
upOn her being desired to desist from such con- 
duct, she paid no attention, but continued falsely 
and maliciously to boast and report such a fact 
to the no small prejudice and injury of the com- 
plainant, lb. 281. 

The defences which may be raised in this suit 
are three : — It is obvious that the fact of having 
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made any such representations may be denied, 
in which case, if not proved, the accusation shares 
the common fate of other unfounded charges. 
Or, secondly, it may be admitted that such repre- 
sentations have been made, but that they are 
true ; for that such a marriage had actually 
passed, and in such a way as to give the party a 
right to claim the benefit of it. In that state of 
things, the proceeding assumes another shape — 
that of a suit of nullity and of restitution of con- 
jugal rights, on an inquiry into the rights, or an 
inquiry into the fact and validity of such asserted 
marriage ; and it will depend upon the result of 
that inquiry whether the party has falsely pre- 
tended or truly asserted such a marriage. In the 
former case the Court would pronounce a sen- 
tence of nullity, and enjoin silence in future. In 
the latter, the court would enjoin the accuser 
to return to matrimonial cohabitation, unless it 
could be shown that some other reason was inter- 
posed to dissolve that obligation. A third de- 
fence of more rare occurrence is, that, though no 
marriage has passed, yet the pretension was 
fally aut horized by the complainant ; and, there- 
fore, though the representation isTalse, yet it is 
not malicious, and cannot be complained of as 
such by the party who has denounced it, and that, 
although su ch party had withdrawn the a uthority 
before the making of the preTension complained 
of, Hcwke v Corri } 2 Hagg. C. 285. 
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Where a man made a woman declare in writing 
that she was not his wife, it was held a strong 
circumstance in favour of the marriage, Leeson v. 
Fitzmaurice y Deleg. 4 March, 1732, cited, 1 
Lee, 28. 

Where J. pleaded a marriage in 1725, & M. 
pretended to have been married to the same man 
in 1724, J. insisted that M. was barred by never 
having claimed him ; the Commissaries of Edin- 
burgh admitted her to, plead the marriage ; J. 
appealed to the Lords of Session, who reversed 
the sentence of the Commissaries, which was 
however, affirmed on appeal to the House of 
Lords, 1 Lee, 28. 

Where, after a Fleet marriage, the woman was 
reputed to be the man's wife, by his and her fami- 
lies, and, subsequently, he three times wrote to her 
to beg she would disclaim the marriage, and he 
on one occasion declared he was married to her ; 
but, subseqently, married another woman, and 
was twice indicted for bigamy ; but on one occa- 
sion the bill was not found, and on the second it 
was found, but no one appeared to prosecute — no 
step Vas taken by her for twenty-two years to es- 
tablish the marriage — there was no cohabitation 
or consummation subsequent to the marriage — 
the Court gave judgment for the marriage, and 
against the suit for jactitation, Walton v. Rider, 
1 Lee, 16. After a marriage alleged to have 
been irregular in Scotland, where the parties 
I 5 
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had cohabited, and the promoter of the suit had 
acknowledged the woman, both verbally and in 
writing, as his wife, the suit was dismissed, 
Wescome v. Dock, 1 Lee, 59. 

NULLITY OP MARRIAGE. 

Whenever, for any of the reasons mentioned 
below, there are impediments to contracting a 
lawful marriage, the acts of the parties may be 
set aside by the decree of the Court either declar- 
ing the marriage to have been nuU, void ah initio, 
or where voidable merely by sentence of nullity. 

A suit for nullity of marriage may be pro- 
moted either where the marriage is void ab initio, 
or where it is merely voidable. 

Consanguinity, affinity, force, error, and those 
bodily imperfections which amount to a total 
incapacity for consummation, make the marriage 
voidable only, and not ipso facto void, by the 
Canon Law, until sentence of nullity be actually 
obtained ; and such marriages, except as men- 
tioned below, are valid unless sentence of nullity 
is actually declared during the lifetime of both 
parties. 

By 5 & 6 Will. 4, c. 54, s. 2, however, it is 
enacted that all marriages thereafter celebrated 
between persons within the prohibited degrees of 
consanguity or affinity shall be absolutely null 
and void, and not voidable only. By the 1st 
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section it is enacted that all then-earisting mar- 
riages between persons within the prohibited de- 
grees of affinity shall not be annulled for that 
cause : but this section does not apply to mar- 
riage between persons within the prohibited de- 
grees of consanguinity. 

Civil disabilities — prior marriage, want of age, 
(as requiring the consent of parents or guardians) : 
[the latter, however, since the passing of the 4 Geo. 
4, c. 76, after marriage had, does not invalidate it, 
and is therefore no longer a ground of nullity as 
regards marriages celebrated since that time], 
idiotcy, or lunacy, consanguinity and affinity in 
the case of marriages had since 5 & 6 Will. 4, c. 54, 
and wilful contravention of the provisions of the 
marriage acts as mentioned below, make the 
contract void ab initio, and not merely voidable. 
These do not dissolve a contract already made, but 
they render the parties incapable of contracting at 
all ; they do not put asunder those joined together, 
hut they prohibit the junction ; and if any persons 
under these legal incapacities come together, it is 
a meretricious, and not a matrimonial union. (See 
MioU v. Qurr, 2 PhilL 19.) 

Cases of nullity are properly described as cases 
in which the Court gives a reluctant obedience 
to the provisions of the law. The first inclination 
of the Court is to support the marriage, as far as 
it can indulge such an inclination, particularly 
where the marriage is had on the oath of the 
party himself who afterwards endeavours to set 
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it aside; and also particularly where his age 
is such as not to render his misapprehension 
probable, CressweU v. Cosins, 2 PhilL 283. 

In suits of nullity the Court is bound to act 
with peculiar caution lest the legitimacy of chil- 
dren should be improperly called in question, 
Wright v. Ettwood, 2 Hagg. 600. 

In all cases of this description, because of the 
consequences to the parties and the public, the 
Court will allow of every delay that could be 
allowed properly, in order to bring the whole cir- 
cumstances before the Court, Harford v. Morris, 
2 Hagg. C. 423. 

Where the Court has to pronounce a declaratory 
sentence only, and to determine whether the law 
has made a marriage null and void, lapse of time 
offers no bar to the inquiry, Duins v. Donovan, 3 
Hagg. 305. But where there has been long coha- 
bitation, that circumstance forms a strong call 
on the circumspection of the Court to see that 
the evidence is conclusive ; it should be full and 
complete, Johnston v. Parker, 3 PhilL 41. 

Where a marriage is void ah initio there needs 
no sentence of divorce ; it is only declaratory ; for, 
as the marriage is a nullity, it needs not be dis- 
solved ; and the parties have been, so far as this 
marriage is concerned, always sole, RidcUesden v. 
Wagan, falsely called Ingelbert, Cro. Eliz. 858. 
JEyerjrperson whose interests may be affected by 



a marriage is entifledTo institute a suit to ascer- 



tain its validity, Chichester v. Donegal, 1 Add. 16.. 
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Where a fact of marriage is proved the Court 
will presume it to be valid until the contrary is 
shown, Portsmouth v. Portsmouth, 1 Hagg. 359. 

Words in a statute relating to marriage, though 
prohibitory and negative, have never been held to 
infer a nullity, unless that nullity was declared in 
the act, and was never so considered by the Legis- 
lature, GatteraU v. Sweetman, 1 Robert. 317. 

No acquiescence, nor the fact that the parties 
are desirous of continuing their cohabitation, nor 
that there are issue, can cure the original defect, 
Chichester v. Donegal, 1 Add. 26. 

No lapse of time, no laches, no neglect in the 
proof of a case can make that valid which was ori- 
ginally void ; nor can the consent or collusion of 
parties or the repeated affirmance of a sentence 
render it valid if proved to be erroneous. (See 
Poynter's Law of Marriage and Divorce, 2nd edit. 
158: Sanchez, lib. 7, Disp, 100). A sentence 
never passes in rem judicatam, whenever there 
is a constat by an evidence of fact touching its 
iniquity, Ayliffe's Parergon. 

Where the Marriage Act makes a marriage^ 
void, the sentence of the Court is declaratory 
only, it does not make it void : If, then, it dis- 
miss the suit , it would not legalize the marriage ; 
but the marriage might be questioned upon any 
claim of the wife's in any court where such claim 
was made, Bowzer v. Ricketts, 1 Hagg. Con. 214. 
Per Sir W. Scott. 

A sentence in the Spiritual Court against a 
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marriage in a suit of jactitation of marriage (and 
bo also in a suit of nullity of marriage), is not 
conclusive evidence, so as to stop the counsel for 
the Crown from proving the marriage in case of 
bigamy. And, even admitting such sentence as 
conclusive, the Crown may avoid the same by 
proof of fraud or collusion. Per all the Judges, 
Duchess of Kingston's Case, 20 How. St Tr. 444? 
(note.) 

In 1768, the Duchess of Kingston, then Miss 
Chudleigh, instituted a suit of jactitation of mar- 
riage against the Hon. Mr. Hervey, and he was 
pronounced to have failed in proof of the mar- 
riage, Chudleigh v. Hervey y Cons. Court of Lon- 
don, 1768. On the 8th of March, 1769, Miss 
Chudleigh married the Duke of Kingston. In 
April, 1776, she was convicted of bigamy, she 
being proved to have been previously married to 
Mr. Hervey, 20 How. St Tr. 355. On the third of 
July, an application was made to call upon her 
to show cause why the sentence of 1768, should 
not be pronounced null and void. On appeal to 
the Arches, the marriage to Mr. Hervey was pro- 
nounced for, and the previous sentence was nul- 
lified, Bristol v Bristol, Arches. H. T. 1 778. But 
a sentence so long as it remains undisturbed u 
conclusive as against the parties to it. 

A voidable marriage cannot be rendered void 
after the death of the parties, Elliott v. Ourr, 2 
Phill. 17. 
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In a case of doubt a marriage ought never to be 
declared null and void, CatteraU v. Sweetman, 1 
Robt. 320. 

There exists a strong distinction in different 
suits of nullity — nullity by reason of impotency* 
nullity by reason of statutable enactment, and 
nullity at common law, where there has been 4 
husband or wife living at the date of the second 
marriage. Per Dr. Lushington, Miles v. Chilton, 1 
Rob. 698. 

The nullity of a marriage paay become an in- 
cidental question ; and when proved by the evi- 
dence which establishes the point in issue in the 
suit, this incidental fact is disposed of by a decla- 
ratory sentence, Blackrnore v. Brider, 2 Phill. 359, 
1 Hagg. 393. 

Where in answer to a suit for a divorce a 
mensd et thoro, by reason of adultery, the wife 
pleaded the illegality of the marriage, and also 
in denial of the adultery, the Court held that the 
preliminary question of the legality or illegality 
of the marriage must be decided before the hus- 
band was put to the expence of proving the adul- 
tery, Mayhew v. Mayhew, 2 PhilL 12. 

Nullity by reason of Consanguinity — Consan- j 
guinity in cases of marriage contracted since 5 & ! 
6 Will. 4, c. 54, makes such marriages absolutely ! 
void, if between British subjects, wherever con- i 
tracted, Brook v. Brook, 27 L. J. Gh. 401 ; be- j 
fore that time they are voidable merely. J 
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registrar shall issue tinder his hand, upon the 
request of the party giving such notice, a cer- 
tificate in the form or to the effect of the certi- 
ficate set forth in Schedule (B.) to this Act an- 
nexed, provided that in the meantime no lawful 
impediment to the issuing of such certificate be 
Bhown to the satisfaction of the same superin- 
tendent registrar, and provided the issue of such 
certificate shall not have been forbidden in the 
manner provided by either of the said firstly and 
secondly recited Acts by some person or persons 
authorized in that behalf ; and every sucn certi- 
ficate shall state the particulars set forth in the 
said notice, and the day on which the same 
notice was entered, and that the issue of such 
certificate has not been forbidden by any person 
or persons authorized in that behalf; and for 
every such certificate the superintendent re- 
gistrar shall be entitled to have and receive a fee 
of one shilling ; and at any time within three 
calendar months next after the day of the 
entry of such notice the intended marriage may 
be solemnized under the authority of the said 
certificate ; and every superintendent registrar's 
certificate for marriage duly issued under the 
provisions of this Act shall have the same force, 
validity, and effect as the like certificate issued 
under the provisions of the said recited Acts or 
either of them would have had in case this Act 
had not been passed. 

5. In case any party shall intend marriage by 
licence under the provisions of any of the said 
recited Acts or of this Act, notice of such in- 
tended marriage shall not be suspended in the 
office of the superintendent registrar, but the 
party giving the same shall state therein that 
such marriage is intended to be celebrated by 
licence. 

6. In any case of marriage intended to be 
solemnized by licence, under the provisions of 
either of the said two firstly recited Acts or of 
this Act, between parties both of whom do not 
dwell in the same superintendent registrar's 
district, it shall not be required that notice of 
such intended marriage shall be given to more 
than one superintendent registrar, but a notice 
to the superintendent registrar of the district 
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in which one of the parties so intending mar- 
riage resides shall be sufficient ; and it shall not 
be required that the said notice shall state how 
long each of the said parties has resided in his 
or her dwelling place, but only how long the 
party residing in the district in which the notice 
is given has so resided. 

7. In every case in which one of the parties Notice of mar- 
intending marriage without licence, under the uJSsTnSybe 
provisions of any of the said recited Acts or of given in Ireland, 
this Act, shall dwell in Ireland, the party so if one of the par- 
dwelling in Ireland shall give notice in the form tieB re81(le tnere * 
there used in that behalf, or to the like effect to 
the registrar of the district in Ireland within 
which such party shall have dwelt for not less 
than seven days then next preceding, and shall 
state therein the name and surname and the 
profession and condition and age of each of the 
parties intending marriage, and also the dwelling 
place of each of them, and the time, not being 
less than seven days, during which he or she 
shall have dwelt therein, and also the church or 
other building in which the marriage is to be 
solemnized, provided that if either party shall 
have dwelt in the place stated in the notice as 
his or her dwelling place more than one month 
it may be stated that he or she hath dwelt there- 
in one month and upwards ; and such notice shall 
be dealt with in the manner, and such certificate 
for marriage shall be given by such registrar in the 
mode, respectively prescribed in an Act passed 
in the session holden in the seventh and eighth 
years of the reign of her present Majesty, chap- 
ter eighty-one, intituled An Act for Marriages 
in Ireland, and for registering such Marriages^ 
as amended by another Act passed in the session 
holden in the ninth and tenth years of the same 
reign, chapter seventy-two, intituled An Act to 
amend the Act for Marriages in Ireland, and for 
registering such Marriages, provided that in such 
case the certificate for marriage shall not be 
issued before the expiration of twenty-one days 
next after the day of the entry of such notice, as 
in the first of the said two last-mentioned Acts 
is provided ; and from and after the issuing of 
such certificate the production of the same to any 
person duly authonzed under the provisions of 
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this Act to solemnize a marriage shall be as valid 
and effectual for authorizing such person to 
solemnize such marriage as the production of a 
certificate for marriage of a superintendent re- 
gistrar of a district in England would be under 
any or either of the said three firstly herein- 
before recited Acts, if the party giving such 
notice were resident within such district, and 
the other party to such intended marriage were 
also resident within another superintendent re- 
gistrar's district in England; and where mar- 
riages have siuce the passing of the said Act for 
marriages iu Ireland, and for registering such 
marriages, been solemnized in England between 
parties, one of whom was resident in Ireland, 
under certificates, of which one was the cer- 
tificate of the registrar of the district in Ire- 
land within which one of the parties had dwelt 
for not less than seven days, and the other 
the certificate of the superintendent registrar 
of the district in England within which the 
other party had dwelt for not less than seven 
days, such marriages are hereby declared to 
be and to have been valid in the same man- 
ner as if the parties had been respectively 
resident for not less than seven days in the 
respective districts of two superintendent re- 
gistrars in England, and like certificates had 
been issued by both such superintendent re- 
gistrars, 
certificate of pro- 8. In every case in which one of the parties 
bSM^nScotland ^tending marriage without licence under the 
as to party reel- provisions of any of the said recited Acts or this 
dent there e^uiva- Act, shall dwell in Scotland, a certificate of 
Suir^lS^B 1 proclamation of banns in Scotland under the 
certificate. Band of the session clerk of the parish in which 

such proclamation shall have been made shall, 
when produced to any person duly authorized 
under the provisions of this Act to solemnize a 
marriage, be as valid and effectual for authoriz- 
ing such person to solemnize such marriage as 
the production of a certificate for marriage of a 
superintendent registrar of a district in England 
would be, under any or either of the said three 
firstly-recited Acts, in reference to a .party 
resident within such district, 
in cases of mar- 9. Every superintendent registrar receiv 
riage by licence, notice of an ^^4^ marriage to be t ' 
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by licence as aforesaid shall, after the expiration certificate of 

of one whole day next after the day of the ^gfi*^ 

entry of such notice in his " marriage notice the superinteu- 

book," issue under his hand, upon the request SSJ^^JJ^ 

of the party giving such notice, a certificate in riagebeforbidden) 

the form or to the effect of the certificate set and thereupon 

forth in the said schedule (B.) to this Act ^SSSSJT" 

annexed, and also a licence J>o marry, provided 

that in the meantime no lawful impediment to 

the issuing of such certificate be shown to the 

satisfaction of the same superintendent registrar, 

and provided the issue of such certificate shall 

not have been forbidden in the manner provided 

by either of the said firstly and secondly recited 

Acts by some person or persons authorized in 

that behalf; and every such certificate shall 

state the particulars set forth in the said notice, 

and the day on which the same notice was 

entered, and that the issue of such certificate 

has not been forbidden by any person or persons 

authorized in that behalf; and for every such 

certificate the superintendent registrar shall be 

entitled to have and receive a fee of one shilling ; 

and at any time within three calendar months 

next after the day of the entry of such notice 

the intended marriage may be solemnized under 

the authority of the said licence ; and every 

superintendent registrar's certificate and licence 

for marriage duly issued under the provisions of 

this Act shall have the same force, validity, and 

effect as the like certificate and licence issued 

under the provisions of the said recited Acts or 

either of them would have had in case this Act 

had not been passed. 

10. The form of a lieence for marriage so to be Form of licence 
granted as aforesaid to any party or parties, by for ""^ 
the superintendent registrar of any district as 
aforesaid, shall be in the form or to the effect of 
the licence set forth in schedule (C.) to this Act 
annexed ; and for every such licence the super- 
intendent registrar granting the same shall be 



entitled to v have and receive of the party re- 
quiring the same the sum of one pound ten 
shillings, over and above the amount paid for 



the stamps necessary on granting such licence. 

11. No such marriage as aforesaid shall be Mode of soiemu- 

flolemnized in any such registered building with- jS2teredbuUd- in 

cut the consent of the minister or of one of the bigs. 
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trustees, owners, deacons, or managers thereof, 
nor in any registered building of the Church of 
Rome without the consent of the officiating 
minister thereof nor in any church or chapel of 
the United Church of England and Ireland 
without the consent of the minister thereof nor 
in such latter case by any other than a duly 
qualified clergyman of the said united church, or 
with any other forms or ceremonies than those 
of the said united church, any Statute or Statutes 
to the contrary notwithstanding. 

12. If the parties to any marriage contracted 
at the registry office of any district conformably 
to the said recited Acts or any of them, or to 
the provisions of this Act, shall desire to add 
the religious ceremony ordained or used by the 
church or persuasion of which such parties shall 
be members to the marriage so contracted, it 
shall be competent for them to present them- 
selves for that purpose to a clergyman or 
minister of the church or persuasion of which 
Buch parties shall be members, having given 
notice to such clergyman or minister of their 
intention so to do ; and such clergyman or 
minister, upon the production of their certificate 
of marriage before the superintendent registrar, 
and upon the payment of the customary fees (if 
any), may, if he shall see fit, in the church or 
chapel whereof he is the regular minister, by 
himself or by some minister nominated by him, 
read or celebrate the marriage service of the 
persuasion to wjrich such minister shall belong : 
Provided always, that no minister of religion 
who is not in holy orders of the United Church 
of England and Ireland shall under the provi- 
sions of this Act officiate in any church or 
chapel of the United Church of England and 
Ireland; but nothing in the reading or celebra- 
tion of such service shall be" held to supersede or 
invalidate any marriage so previously contracted, 
nor shall such reading or celebration be entered 
as a marriage among the marriages in the parish 
register: Provided also, that at no marriage 
solemnized at the registry office of any district 
shall any religious service be used at such 
registry office. 

13. When any marriage is intended to be 
solemnized between parties not of the Society of 
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Friends commonly called Quakers, or not profess- 
ing the Jewish religion, by licence under the 
provisions of the before-recited Act of the third 
and fourth years of her Majesty, chapter seventy- 
two, in a registered building situated in a district 
within which neither of the parties resides, it 
shall be lawful for the superintendent registrar 
to whom notice of such intended marriage shall 
have been given to grant to the party applying 
for the same a licence for such marriage to be 
solemnized in the registered building stated in 
such notice ; and every licence and certificate 
granted in pursuance of this enactment shall be 
as valid and effectual to all intents and purposes 
as if the same had been granted by the super- 
intendent registrar of the district in which the 
registered building wherein the marriage is 
intended to be solemnized is situated. 

14. When any marriage is intended to be 
solemnized, under the provisions of any of the 
before-recited Acts or of this Act, in the usual 
place of worship of the parties so intending 
marriage, or one of them, and such place of 
worship shall be a registered building situated 
out of the district of their, his, or her residence, 
it shall be lawful for the superintendent registrar 
or respective superintendent registrars to whom 
notice of such marriage shall have been given to 
grant to the party applying for the same a 
licence or certificate, as the case may be, for 
such marriage to be solemnized in the registered 
building stated in such notice, provided such 
building be situated not more than two miles 
beyond the limits of the district in which the 
notice of such marriage has been given, and the 
party giving notice of such marriage shall at the 
time of giving the same state therein, in addition 
to the description of the building in which 
the marriage is to be solemnized, that it is 
the usual place of worship of one of the parties, 
and shall also state the name of the party 
whose usual place of worship it is ; and every 
licence and certificate granted in pursuance of 
this enactment shall be as valid and effectual, to 
all intents and purposes, as if the same had been 
granted by the superintendent registrar of the 
district in which the registered building wherein 
a3 
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the marriage ia intended to be solemnized is 
situated. 

15 The registrar general shall have power 
and he is hereby authorized from time to time to 
appoint, by writing under his hand, such person 
or persons as he may think fit, with such qualifi- 
cations as the said registrar general by any 
general rule shall have declared to be necessary, 
to be a registrar or registrars of marriages within 
the district of any superintendent registrar ; and 
every appointment to be hereafter made by any 
superintendent registrar of any person or persons 
to be a registrar or registrars, for the purpose of 
being present at marriages to be solemnized 
under and by virtue of any or by either of the 
said recited Acts or of this Act, shall be by writing 
under the hand of such superintendent registrar, 
and shall be subject to the approval of the regis- 
trar general. 

16. Every registrar of marriages, already ap- 
pointed or hereafter to be appointed, shall be and 
he is hereby empowered, subject to the approval 
of the registrar general, to appoint, by a writing 
under his hand, a fit person to be and to act as his 
deputy, in case of the illness or unavoidable absence 
of such registrar ; and every such deputy, while so 
acting, shall have all the powers and duties and be 
subject to all the provisions and penalties in the 
said recited Acts or any or either of them given, 
imposed, and contained concerning registrars of 
marriages ; and every such deputy shall hold his 
office during the pleasure of the registrar by 
whom he was appointed, but shall be removable 
by the registrar general ; and every registrar of 
marriages shall be civilly responsible for the 
acts and omissions of his deputy ; and in case 
any registrar of marriages shall die, or other- 
wise cease to hold his office, his deputy shall 
become the registrar of marriages in his place 
until the appointment of another registrar of 
marriages shall have been made, and notified to 
him by the superintendent registrar or by the 
registrar general, and shall, while continuing 
such registrar, have the same powers and duties 
and be subject to the same provisions and penal- 
ties as any other registrar of marriages. 

17. After any marriage shall have been so- 
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temnized, under the authority of any of the said re- JJ^rSStS^te. 
cited Acts or of this Act, it snail not be necessary matter* not 
in support of such marriage to give any proof of necessary to the 
the actual dwelling or of the period of dwelling of JjJjjJJ* of mar - 
either of the parties previous to the marriage 
within the district stated in any notice of mar- 
riage to be that of his or her residence, or of the 
consent to any marriage having been given by 
any person whose consent thereto is required by 
law, or that the registered building in which any 
marriage may have been solemnized had been 
certified according to law as a place of religious 
worship, or that such building was the usual 
place of worship of either of the parties, nor shall 
any evidence be given to prove the contrary in 
any suit or legal proceedings touching the va- 
lidity of such marriage ; and all marriages which 
heretofore have been or which hereafter may be 
had or solemnized, under the authority of any 
of the said recited Acts or of this Act, in any 
building or place of worship which has been 
registered pursuant to the provisions of the said 
Act passed in the sixth and seventh years of his 
late Majesty King William the Fourth, chapter 
eighty-five, but which may not have been certi- 
fied as required by law, shall be as valid in all 
respects as if such place of worship had been so 
certified. 

18. Any person who shall knowingly or wil- 22Km fiSse 
fully make any false declaration or sign any declaration, or 
false notice required by this Act for the purpose giving false no- 
of procuring any marriage, and every person tM5es * 

who shall forbid the granting by any superin- 
tendent registrar of a certificate for marriage by 
falsely representing himself or herself to be a 
person whose consent to such marriage is re- 
quired by law, knowing such representation to 
be false, shall suffer the penalties of perjury. 

19. If any valid marriage shall be had, under J» caseoffiaudu- 
the provisions of any of the said recited Acts or {to guSty^party 
this Act, by means of any wilfully false declara- to forfeit aDpro- 

tion, notice, or certificate made or obtained by E?J!f Jcn,iD * 
... ' , 7 . •• . . , , ^ rrom the mar- 

either party to such marriage as to any matter riage, as in 4 
in which a solemn declaration, notice, or certifi- <*• *» c. 76. 
cate is required, it shall be lawful for her Ma- 
jesty's Attorney General or Solicitor General to 
sue for a forfeiture of all the estate and interest 
in any property accruing to the offending party 
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by such marriage, and the proceedings thereupon 
and the consequences thereof shall be the same 
as are provided in the like case with regard to 
marriages solemnized by licence between parties 
under age according to the rites of the Church 
of England in the Statute passed in the fourth 
year of the reign of his late Majesty Bang George 

the Fourth, chapter seventy-six. 
Ac^P^WoSrf 20 - E»»pfc wnere the provisions of the said 
existing acts, recited Acts are expressly altered by or are at 
except where at variance with the provisions of this Act, nothing 
thwack W1 herein contained shall, alter, repeal, or affect, 
or be construed so as in any manner to alter, 
repeal, or affect, any of the several provisions 
and clauses contained in the same Acts or any of 
them, but except as aforesaid, the same provi- 
sions and clauses respectively shall be and re- 
main in full force and effect as if this Act had 
not been passed ; and this Act shall, except as 
aforesaid, be considered as incorporated with 
the same provisions and clauses, and be con- 
strued in connexion therewith ; provided that, 
save as herein-after mentioned, none of the pro- 
visions of this Act shall limit or alter, or be con- 
strued to limit or alter, the privileges of persons 
belonging to the Society of Friends commonly 
called (Jiakers, or- of persons professing the 
Jewish religion, or impose on either of such 
bodies any obligations beyond such as are enacted 
in either of the said recited Acts. 
Marriage* of 21. Any marriage according to the usages of 

may b^sSem!^ * ne Society of Friends commonly called Quakers, 
ized by licence, or to the usages of persons professing the Jewish 
religion respectively, where the parties thereto 
are both members of the said society or both 
persons professing the Jewish religion respec- 
tively, may be solemnized by licence (which 
licence the superintendent registrar to whom 
notice of the intended marriage shall have been 
given is hereby authorized to grant, in the form 
or to the effect set forth in the said Schedule (C.) 
to this Act annexed,) as effectually in all respects 
as if such marriage were solemnized after the 
issue of a certificate by such superintendent re- 
gistrar in the manner provided by the said 
recited Acts or any of them ; and the provisions 
in this present Act contained in relation to the 
solemn declaration to be made by the parties 
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intending marriage, and to the statement to be 
contained in the notice of such intended mar- 
riage that such marriage is intended to be cele- 
brated by licence, and to the notice to be given 
of any such intended marriage by licence, and to 
the giving of certificates in the form or to the 
effect set forth in Schedule (B.) to this Act an- 
nexed, and to the fee and stamp to be paid for 
such licence, shall be applicable in all respects 
to every such marriage to be solemnized by 
licence according to the usages of the said so- 
ciety or to the usages of persons professing the 
Jewish religion respectively. 

22. The registrar general shall furnish or cause Registrar general 
to be furnished to the person whom twenty JJ^j^JJ"' 
householders professing the Jewish religion, and books and forms 
being members of the West London synagogue of *° &*& certified 
British Jews, shall certify in writing under their JJSajroguetf* 
hands to the registrar general to be the secretary British Jews. 

of the West London synagogue of British Jews, 
and also to every person whom such secretary 
shall in like manner certify to be the secretary 
of some other synagogue of not less than twenty 
householders professing the J ewish religion, and 
being in connexion with the West London syna- 
gogue, and having been established for not less 
than one year, a sufficient number in duplicate 
of marriage register books and forms for certified 
copies thereof ; and every secretary of a syna- 
gogue to whom such books and forms shall be 
furnished under this Act shall perform the same 
duties in relation to the registration of marriages 
between persons professing the Jewish religion 
as under an Act passed in the session of Parlia- 
ment held in the sixth and seventh years of his 
late Majesty King William the Fourth, chapter 
eighty-six, intituled An Act for Registering 
Births, Deaths, and Marriages in England, are 
to be performed by the secretary of a synagogue 
to whom marriage register books and forms for 
certified copies thereof have been or shall be 
furnished under that Act. 

23. Every marriage solemnized under any of Marriagesunder 
the said recited Acts or of this Act shall be good ^S2 b f~ d ind 
and cognizable in like manner as marriages before 

the passing of the first-recited Act according to 
the rites of the Church of England. 

24. And whereas in pursuance of an Act passed Recites the Act 
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of is ft 16 Vict in the session holden in the fifteenth and sixteenth 
years of her Majesty, chapterthirty-six, intituled 
An Act to amend the Law relating to the certifying 
and registering Places of Religious Worship of 
Protestant Dissenters, the registrars of the several 
dioceses and archdeaconries, and the clerks of 
the peace of the several counties, ridings, divi- 
sions, cities, and boroughs in England and Wales, 
did, in the year one thousand eight hundred and 
fifty-two, make and transmit, as thereby required, 
to the registrar general of births, deaths, and 
marriages in England, duly verified returns of 
all places within the limits of their respective 
jurisdictions which previous to and up to the 
time of the passing of the last-mentioned Act had 
been certified according to law and registered 
or recorded as places of meeting for reli- 
gious worship : And whereas the total number 
of such places of meeting so returned to the 
said registrar general pursuant to the provisions 
of the said Act is fifty -four thousand eight hun- 
dred and four, and it is expedient that, for facili- 
tating the proof of such places having been duly 
certified and registered or recorded as aforesaid, 
the registrar general should be empowered by 
law to allow searches to be made in the said 
returns, and to give certified copies thereof and 
extracts therefrom : Be it further enacted as 
follows : 
Begistrar general The registrar general, on payment to him of 
tS^maSTand tne several fees herein-after mentioned, shall 
cive extracts allow searches to be made in the returns so 

from the returns ma de to him as aforesaid, and shall give to any 
of certified places • j ,. , L ' ? n . J 

of worship made person demanding the same a certified copy 
to him thereto, thereof or extract therefrom with respect to any 
8pecinvd?is f P lace of meeting for religious worship contained 
therein ; and every such certified copy or ex- 
tract shall be sealed or stamped with the seal of 
the General Begister Office, and when so sealed 
or stamped as aforesaid, if tendered in evidence 
upon any trial or other judicial proceeding in 
any civil or criminal court, shall be received as 
evidence of the place of meeting therein men- 
tioned or described having been at the time in 
that behalf therein stated duly certified and regis- 
tered or recorded as by law required, without 
any further or other proof of the same ; and the 
registrar general shall be entitled to demand and 
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receive for every search in the said returns ex- 
tending over a period of not more than ten years 
the sum of one shilling, and for every additional 
period of ten years the sum of sixpence, and the 
further sum of two shillings and sixpence for 
every single certified copy or extract. 

25. Save as herein expressly provided, this Act not to extend 
Act shall not extend to Ireland or Scotland. s Jtond* *"* 

26. This Act shall come into operation on the commencement 
first day of January one thousand eight hundred of act. 

and fiftiy-seven, and none of the provisions thereof 
shall take effect previous to that day. 
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SCHEDULES. 

SCHEDULE (A.) 

Form of Notice of Marriage. 
To the superintendent registrar of the district 

of Hendon in the county of Middlesex. 
I, the undersigned James Smith, hereby give 

C notice, That a marriage is intended to be 
without [or, by, as the case may be,] licence 
within three calendar months from the date 
hereof between me and the other party herein 
named and described ; (that is to say) : 
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And I hereby solemnly declare, That I believe 
there is no impediment of kindred or alliance or 
other lawful hindrance to the said marriage, and 
that 7, the above-named James Smith, have for 
the space of fifteen days immediately preceding 
the giving of this notice had my usual place of 
abode and residence 

[If the marriage is intended to be had in a 
cnurch or chapel of the Church of England insert 
in this space the following words, " in the parish 
of " or " in the ecclesiastical district 

of " (as the case may be,) and add 

the name of the parish or ecclesiastical district in 
which one of the parties resides] within the above- 
mentioned district of Hendon. 

[And I further declare, That I am not a 
minor under the age of twenty-one years, and 
that the other party herein named and described 
is not a minor under the age of twenty-one 
years. (If one or both of the parties be under age 
these words must be expunged.)] (Or, as the case 
may be,) 

And I further declare, That she [or I] the said 
Martha Green, not being a Widow [or Widower], 
is [or am] a minor under the age of twenty-one 
years, and that the consent of George Kilpin, 
whose cod sent to her [or my] marriage is re- 
quired by law, bas been duly given and obtained 
thereto (or " that there is no person whose con- 
sent to her [or my] marriage is by law required " 
(as the case may be)]. 

And I make the foregoing declarations 
solemnly and deliberately, conscientiously be- 
lieving the same to be true, pursuant to the pro- 
visions of an Act passed in the 
year of her Majesty Queen Victoria, chapter 
, intituled " An Act to amend the 
Provisions of the Marriage and Registration 
Acts," well knowing that every person who shall 
knowingly or wilfully make and sign or subscribe 
any false declaration, or who shall sign any false 
notice for the purpose of procuring any marriage 
under the provisions of the said act above men- 
tioned, or any of the several acts therein recited, 
shall suffer the penalties of perjury. In witness 
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Date of entry of notice 
5th January* 1857. 

Date of certificate given 
27*4 January y 1857. 



The issue of this certi- 
ficate has not been for- 
► bidden by any person 
authorized to forbid 
the issue thereof. 

Witness my hand, this twenty-seventh day of 
January, 1857. 

(Signed) John Cox 9 

Superintendent Eegistrar. 

This certificate will be void unless the mar- 
riage is solemnized within three calendar months 
after the date of the entry of notice, namely, on 
or before the fifth day of April, 1857. 



SCHEDULE (C.) 

Form of Superintendent Registrar's Licence for 
Marriage. 
To A.B. of in the county of 

and CD. of in 

the county of I, the undersigned 

superintendent registrar of the district of 

in the county of send greeting : 

Whereas in pursuance of some or one of the 
Statutes next herein-after mentioned made and 
now in force concerning the contracting and 
solemnizing of marriages in England, (that is to 
say), an Act passed in the seventh year of his 
late Majesty King William the Fourth, chapter 
eighty-five ; an Act passed in the first year 
of her present Majesty, chapter 22 ; an Act 
passed in the fourth year of her said Majesty, 
chapter 72 ; and an Act passed in the 

year of her said Majesty, chapter 
; one of you did on the 
day of give 

due Notice of your intention to enter into a con- 
tract of marriagre, and you are desirous that such 
marriage should be speedily performed at 

in the district of : And whereas 

it has been made to appear to my satisfaction 
that in regard to your said intended marriage 
you have severally in all respects complied with 
the provisions and requirements of the above- 
mentioned Statutes, so far as such provisions and 
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requirements are applicable to and binding upon 
you or either of you : And whereas no impediment 
of kindred or alliance or other lawful hindrance to 
the said marriage has been shown to exist : And 
whereas the certificate required by law has been 
duly issued by me : Now therefore I, the said 
Superintendent Registrar, by virtue of the power 
ana authority vested in me in that behalf, do 
hereby grant unto you the aforesaid A.B. and 
CD. full licence and permission to proceed in due 
form of law to contract and solemnize such mar- 
riage at in the said district at any 
time within but not after the expiration of three 
calendar months next following the 
day of 
Witness my hand this day of 

&F. 

Superintendent Registrar of the 
above-mentioned District. 
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An Act to enable persons to establish Legiti- 
macy and the validity of Marriages, and 
the right to be deemed natural-born sub- 
jects. — August 2, 1858. 

TTTHEREAS it is expedient to enable persons 
*» to establish their legitimacy, and the mar- 
riage of their parents and others from whom 
they may be descended, and also to enable per- 
sons to establish their right to be deemed 
natural-born subjects : Be it therefore enacted 
by the Queen's most excellent Majesty, by 
and with the advice and consent of the Lords 
Spiritual, and Commons, in this present Parlia- 
ment assembled, and by the authority of the 
same, as follows : 

1. Any natural-born subject of the Queen, or 
any person whose right to be deemed a natural- 
born subject depends wholly or in part on his 
legitimacy or on the validity of a marriage, 
being domiciled in England or Ireland, or claim- 
ing any real or personal estate situate in England, 
may apply by petition to the Court for Divorce 
and Matrimonial Causes, praying the Court for 
a decree declaring that the petitioner is the 
legitimate child of his parents, and that the 
marriage of his father and mother, or of his 
grandfather and grandmother, was a valid mar- 
riage, or for a decree declaring either of the 
matters aforesaid ; and any such subject or 
person, being so domiciled or claiming as afore- 
said, may in like manner apply to such Court 
for a decree declaring that his marriage was or 
is a valid marriage, and such Court shall have 
jurisdiction to hear and determine such applica- 
tion and to make such decree declaratory of the 
legitimacy or illegitimacy of such person, or of 
the validity or invalidity of such marriage, as to 
the Court may seem just ; and such decree, 
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except as hereinafter mentioned, shall be binding 
to all intents and purposes on her Majesty and 
on all persons whomsoever. 

2. Any person, being so domiciled or claiming 
as aforesaid, may apply by petition to the said 
Court for a decree declaratory of his right to be 
deemed a natural-born subject of her Majesty, 
and the said Court shall have jurisdiction to 
hear and determine such application, and to 
make such decree thereon as to the Court may 
seem just, and where such application as last 
aforesaid is made by the person making such 
application as herein mentioned for a decree 
declaring his legitimacy or the validity of a 
marriage, both applications may be included in 
the same petition ; and every decree made by 
the said Court shall, except as hereinafter men- 
tioned, be valid and binding to all intents and 
purposes upon her Majesty and all persons whom-* 
soever. 

3. Every petition under this Act shall be 
accompanied by such affidavit verifying the 
name, and of the absence of collusion, as the 
Court may by any general rule direct 

4. All the provisions of the Act of the last 
session, chapter eighty-five, so far as the same 
may be applicable, and the powers and provi- 
sions therein contained in relation to the making 
and laying before Parliament of rules and 
regulations concerning the practice and proce- 
dure under that Act, and fixing the fees payable 
upon proceedings before the Court, shall extend 
to applications and proceedings in the said Court 
under this Act, as if the same had been autho- 
rized by the said Act of the last session. 

5. In all proceedings under this Act the Court 
shall have full power to award and enforce 
payment of costs to any persons cited, whether 
such persons shall or shall not oppose the 
declaration applied for, in case the said Court 
shall deem it reasonable that such costs shall be 
paid. 

6. A copy of every petition under this Act, 
and of the affidavit accompanying the same, 
shall, one month at least previously to the 
presentation or filing of such petition, be deli- 
vered to her Majesty's Attorney General, who 
shall be a respondent upon the hearing of such 
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petition and npon every subsequent proceeding 
relating thereto. 

7. Where any application is made tinder this 
Act to the said Court such person or persons (if 
any) besides the said Attorney General as the 
Court shall think fit, shall, subject to the rules 
made under this Act, be cited to see proceedings 
or otherwise summoned in such manner as the 
Court shall direct, and may be permitted to 
become parties to the proceedings, and oppose 
the application. 

8. Vhe decree of the said Court shall not in 
any case prejudice any person, unless such 
person has been cited or made a party to the 
proceedings or is the heir-at-law or next of kin, 
or other real or personal representative of or 
derives title under or through a person so cited 
or made a party; nor shall such sentence or 
decree of tne Court prejudice any person if 
subsequently proved to have been obtained by 
fraud or collusion. 

9. Any person domiciled in Scotland, or claim- 
ing any heritable or moveable property situate 
in /Scotland, may raise and insist, in an action of 
declarator before the Court of Session, for the 
purpose of having it found and declared that he 
is entitled to be deemed a natural-born subject 
of her Majesty ; and the said Court shall have 
jurisdiction to hear and determine such action 
of declarator, in the same manner and to the 
same effect, and with the same power to award 
expenses, as they have in declarators of legiti- 
macy and declarators of bastardy. 

10. No proceeding to be had under this Act 
shall affect any final judgment or decree already 
pronounced or made by any Court of competent 
jurisdiction. 

11. The said Act of the last session and this 
Act shall be construed together as one Act ; and 
this Act may be cited for all purposes as " The 
Legitimacy Declaration Act, 1858. 
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An Act to amend the Law relating to Divorce 
and Matrimonial Causes in England. — 28th 
August, 1857. 

WHEREAS it is expedient to amend the law 
relating to divorce, and to constitute a 
court with exclusive jurisdiction in matters 
matrimonial in England, and with authority in 
certain cases to decree the dissolution of a mar- 
riage : be it therefore enacted by the Queen's 
most excellent majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

1. This act shall come into operation on such Commencement 
day, not sooner than the first day of January, of Act. 
one thousand eight hundred and fifty-eight, as 
her Majesty shall by Order in Council appoint, 
provided that such order be made one month at 
least previously to the day so to be appointed. 
► 2. As soon as this Act shall come into opera- Jurisdiction in 
tion, all jurisdiction now exerciseable by any SS^Sw^SSSf " 
Ecclesiastical Court in England in respect of in Ecclesiastical 
Divorces d mensd et thoro, suits of nullity of Courto *° out- 
marriage, suits of jactitation of marriage, suits 
for restitution of conjugal rights, and in all 
causes, suits, and matters matrimonial, shall 
cease to be so exercisable, except so far as relates 
to the granting of marriage licenses, which may 
be granted as if this Act had not been passed. 

3. Any decree or order of any Ecclesiastical The Court may 
Court of competent jurisdiction which shall have ^™£Zfo** or 
been made before this Act comes into operation, before this Act 
in any cause or matter matrimonial, may be come ^J?° 
enforced or otherwise dealt with by the Court opera 

for Divorce and Matrimonial Causes herein-after 
mentioned, in the same way as if it had been 
originally made by the said court under this Act. 

4. All suits and proceedings in causes and As to suits 

b 
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matters matrimonial which at the time when this 
Act comes into operation shall be pending in any 
ecclesiastical court in England, shall be trans- 
ferred to, dealt with, and decided by the said 
Court for Divorce and Matrimonial Causes, as if 
the same had been originally instituted in the 
said court. 

5. Provided, that if at the time when this Act 
comes into operation, any cause or matter which 
would be transferred to the said Court for Di- 
vorce and Matrimonial Causes under the enact- 
ment hereinbefore contained shall have been 
heard before any judge having jurisdiction in 
relation to such cause or matter, and be then 
standing for judgment, such judp^e may at any 
time within six weeks after the tune when this 
Act comes into operation give in to one of the 
registrars attending the Court for Divorce and 
Matrimonial Causes a written judgment thereon 
signed by him ; and a decree or order, as the case 
may require, shall be drawn up in pursuance of 
such judgment, and every such decree or order 
shall have the same force and effect as if it had 
been drawn tip in pursuance of a judgment of 
the Court for Divorce and Matrimonial Causes 
on the day on which the same was delivered to 
the registrar, and shall be subject to appeal 
under this Act. 

6. As soon as this Act shall come into opera- 
tion, all jurisdiction now vested in or exercisable 
by any Ecclesiastical Court or person in England 
in respect of divorces d mensd et thoro, suits of 
nullity of marriage, suits for restitution of con? 
jugal rights, or jactitation of marriage, and in 
all causes, suits, and matters matrimonial, except 
in respect of marriage licenses, shall belong to 
and be vested in her Majesty, and such jurisdic- 
tion, together with the jurisdiction conferred by 
this Act, shall be exercised in the name of her 
Majesty in a Court of Record to be called u Hie 
Court for Divorce and Matrimonial Causes. " 

7. No decree shall hereafter be made for a 
divorce a mensd et thoro; but in all cases in 
which a decree for a divorce a mensd et thoro 
might now be pronounced, the Court may pro- 
nounce a decree for a judicial separation, which 
shall have the same force and the same conse- 
quences as a divorce a mensd et thoro now has. 
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8. The Lord Chancellor, the Lord Chief Jus- £"g» of *• 
tiee of the Court of Queen's Bench, the Lord 

Chief Justice of the Court of Common Pleas, the 
Lord Chief Baron of the Court of Exchequer, 
the senior Puisne Judge for the time being in 
each of the three last-mentioned Courts, and the 
Judge of Her Majesty's Court of Probate consti- 
tuted by any act of the present session, shall be 
the judges of the said court. 

9. The Judge of the Court of Probate shall be g^of ftSbate 
called the Judge Ordinary of the said court, and to bo the Judge 
shall have full authority, either alone or with OwUnary, and 
one or more of the other judges of the said JuSortty; 2c! 
court, to hear and determine all matters arising 

therein, except petitions for the dissolving of or 
annulling marriage, and applications for new 
trials of questions or issues before a jury, bills of 
exception, special verdicts, and special cases, and 
except as aforesaid, may exercise all the powers 
and authority of the said court. 

10. All petitions, either for the dissolution or Petitions tor dis- 
m l * ii'j. j? j v solution of a mar- 
for a sentence of nullity of marriage, and appli- j^ ^c to be 

cations for new trials of questions or issues be- beard by three 

fore a jury, shall be heard and determined by i nd * e8 - 

three or more judges of the said court, of whom 

the judge of the Court of Probate shall be one. 

1 1 . During the temporary absence of the Judge Who to act as 
ordinary, the Lord Chancellor may, by writing £*£ $£* 
under his hand, authorize the Master of the Judge Ordinary. 
Bolls, the Judge of the Admiralty Court, or 

either of the Lords Justices, or any Vice-Chan- 
cellor, or any Judge of the Superior Courts of 
Law at Westminster, to act as Judge Ordinary 
of the said Court for Divorce and Matrimonial 
Causes, and the Master of the Rolls, the Judge 
of the Admiralty Court, Lord Justice, Vice- 
Chancellor, or Judge of the Superior Courts, 
shall, when so acting, have and exercise all the 
jurisdiction, power, and authority which might 
nave been exercised by the Judge Ordinary. 

12. The Court for Divorce and Matrimonial BittingB of the 
Causes shall hold its sittings at such place or wnrt ' 

£ laces in London or Middlesex or elsewhere as 
er Majesty in Council shall from time to time 
appoint. 

13. The Lord Chancellor shall direct a seal to Seal of the court. 
be made for the said court, and may direct the 

same to be broken, altered, and renewed, at his 
b2 
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discretion ; and all decrees and orders, or copies 
of decrees or orders, of the said court, sealed 
with the said seal, shall be received in evi- 
dence. 
OffUjenofthe 14. The registrars and other officers of the 

principal registry of the Court of Probate shall 
attend the sittings of the Court for Divorce and 
Matrimonial Causes, and assist in the proceed- 
ings thereof, as shall be directed by the rules 
and orders under this act. 
Power to ad vo- 15. All persons admitted to practise as advo- 
cates, .barristers, cates or proctors respectively in any Ecclesistical 
■^ticafand Court in England, and all barristers, attorneys, 
Superior Courts and solicitors, entitled to practise in the Supe- 
^P^^^the rior Courts at Westminster, shall be entitled to 
practise in the Court of Divorce and Matri- 
monial Causes ; and such advocates and bar- 
risters shall have the same relative rank and 
precedence which they now have in the Judicial 
Committee of the Privy Council, unless and until 
Her Majesty shall otherwise order. 
Sentence of judi- 16. A sentence of judicial separation (which 

n^v^bSed sha11 have the effect of a &*<>*<* * me n*& * 
by husband or thoro under the existing law, and such other 
wife for adultery, fegaj effect as herein mentioned) may be ob- 
tained, either by the husband or the wife, on the 
ground of adultery, or cruelty, or desertion with- 
out cause for two years and upwards. 
Application for 17. Application for restitution of conjugal 
con^uffal 011, ht right 8 or for judicial separation on any one of 
judicial se^ari 01 the grounds aforesaid may be made by either 
tioL may be made husband or wife, by petition to the Court, or to 

wLfeby^tiUon an 7 Jud S e of Asaize at the A 8812 ** held for the 
to court, 6c. county in which the husband and wife reside or 
last resided together, and which Judge of Assize 
is hereby authorised and required to hear and 
determine such petition, according to the rules 
and regulations which shall be made under the 
authority of this Act ; and the court or judge to 
which such petition is addressed, on being satis- 
fied of the truth of the allegations therein con- 
tained, and that there is no legal ground why the 
same should not be granted, may decree such 
restitution of conjugal rights or judicial sepa- 
ration accordingly, and where the application is 
by the wife may make any order for alimony 
which shall be deemed just : Provided always, 
that any Judge of Assize to whom such petition 
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shall be presented may refer the same to any of 
her Majesty's counsel or serjeant-at-law named 
in the Commission of Assize or Nisi Prius, and 
such counsel or Serjeant shall, for the purpose of 
deciding upon the matter of such petition, have 
all the powers that any such judge would have 
had by virtue of -this Act or otherwise. 

18. For the purpose of hearing and de- Powers of Judges 
ciding all applications under the authority ofJ^^JJ*^ 
this Act, the Judge of Assize, or person nomi- ciding appiica- 
nated by him as aforesaid, shall be entitled to tion * under *& e 
avail himself of the services of all officers, and Xf ntyofthIs 
use and exercise all powers and authorities which 

the Court of Assize may employ, use, and exer- 
cise for the determination of causes and other ' 
matters now usually heard and decided by them 
respectively, and the said Judge of Assize or 
other person shall also for the purpose have and 
be entitled to exercise all the powers and autho- 
rities hereby given to the court for the hearing 
and deciding applications made to it, and also 
the powers hereby given to the court to make 
provision touching the custody, maintenance, 
and education of children ; and every order 
made by any Judge of Assize or other person 
under the authority of this Act, may, on the 
application of the person obtaining the same, be 
entered as an order of the court, and when so 
entered shall have the same force and effect, and 
be enforced in the same manner, as if such order 
had been originally made by the court. 

19. The court shall from time to time fix and The court to 
regulate the fees which shall be payable upon all regulate fees on 
proceedings under any application to a Judge Forjudge? &c. 
of Assize under this Act ; and such fees shall be 

received in money, for their own benefit, by the 
persons to whom or for whose use the same shall 
oe directed to be paid. 

20. Any order so entered as aforesaid may be Orders may be 
reviewed, and either altered or reversed on ap- »▼*«***• 
peal to the Judge Ordinary of the court, but 

such appeal shall not stay the intermediate exe- 
cution of the order, unless the Judge Ordinary 
shall so direct, who shall have power, if such 
appeal be dismissed or abandoned, to order the 
appellant to pay to the other party the full costs 
incurred by reason of such appeal. 

21. A wife deserted by her husband may at Wife deserted by 
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hn T ^^°iJSm an ^ *™ e a ^ er 8Ucn desertion, **" resident within 
magistrate or the metropolitan district, apply to a police ma- 
justices in petty gistrate, or if resident in the country to justices 
sessions for pro- m p^y sessions, or in either case to the court, 
for an order to protect any money or property 
she may acquire by her own lawful industry, 
and property which she may become possessed 
of, after such desertion, against her husband or 
his creditors, or any person claiming under him ; 
and such magistrates or justices for court, if 
satisfied of the feet of such desertion, and 
that the same was without reasonable cause, and 
that the wife is maintaining herself by her own 
industry or property, may make and give to 
the wife an order protecting her earnings and 
property acquired since the commencement of 
such desertion, from her husband and all cre- 
ditors and persons claiming under him, and such 
earnings and property shall belong to the wife 
as if she were a feme sole: Provided always, that 
every such order, if made by a police magistrate, 
or justices at petty sessions, shall, within ten 
days after the making thereof, be entered with 
the registrar of the county court within whose 
jurisdiction the wife is resident; and that it 
shall be lawful for the husband, and any cre- 
ditor or other person claiming under him, to ap- 
ply to the court, or to the magistrate or justices 
dv whom such order was made, for the discharge 
thereof: Provided also, that if the husband or 
any creditor of or other person claiming under 
the husband shall seize or continue to hold any 
property of the wife after notice of any such' 
order, he shall be liable, at the suit of the wife 
(which she is hereby empowered to bring), to 
restore the specific property, and also for a sum 
equal to double the value of the property so 
seized or held after such notice as aforesaid. If 
any such order of protection be made, the wife 
shall during the continuance thereof be and be 
deemed to have been, during such desertion of 
her, in the like position in all respects, with 
regard to property and contracts, and suing and 
being sued, as she would be under this Act if 
she obtained a decree of judicial separation. 
Court to act on 22. In in all suits and proceedings, other than 
SwlwSstical* 116 proceedings to dissolve any marriage, the said 
Courts. court shall proceed and act and give relief on 
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principles and rules which, in the opinion of the 
said court, shall be as nearly as may be conform- 
able to the principles and rules on which the 
Ecclesiastical Courts have heretofore acted and 
given relief but subject to the provisions herein 
contained, and to the rules and orders under 

WFT x^A/U* D6CTO6 of 86D&- 

23. Any husband or wife, upon the application ra tion obtained 
of whose wife or husband, as the case may be, a during the ab- 
decree of judicial separation has been pronounced, ^wtfe may be* 
may, at any time thereafter, present a petition to reversed. 
the court praying for a reversal of such decree 

on the ground that it was obtained in his or her 
absence, and that there was reasonable ground 
for the alleged desertion, where desertion was 
the ground of such decree ; and the court may, 
on being satisfied of the truth of the allegations 
of such petition, reverse the decree accordingly, 
but the reversal thereof shall not prejudice or 
affect the rights or remedies which any other 
person would have had in case such reversal had 
not been decreed, in respect of any debts, con- 
tracts, or acts of the wife incurred, entered into, 
or done between the times of the sentence of 
separation and of the reversal thereof. 

24. In all cases in which the court shall make Courfc TX f' J f d ^ ct 
any decree or order for alimony, it may direct SS^o wife or 
the same to be paid either to the wife herself or to her trustee. 
to any trustee on her behalf to be approved by 

the court, and may impose any terms or restric- 
tions which to the court may seem expedient, 
and may from time to time appoint a new trustee, 
if for any reason it shall appear to the court ex- 
pedient so to do. 

25. In every case of a judicial separation ^ c ^aff 
the wife shall, from the date of the sentence and the wife to be 
whilst the separation shall continue, be consi- considered a feme 
dered as a feme sole with respect to property of JJJ properysie 
every description which she may acquire, or may acquire, 
which may come to or devolve upon her ; and ^ 

such property may be disposed of by her in all 
respects as a feme sole y and on her decease the 
same shall, in case she shall die intestate, go as 
the same would have gone if her husband had 
been then dead ; Provided, that if any such wife 
should again cohabit with her husband, all such 
property as she may be entitled to when such 
cohabitation shall take place shall be held to her 
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separate use, subject however to any agreement 
in writing made between herself and her husband 
whilst separate, 
d^tnctud" , 26 * * n ever 7 c* 8 © of a judicial separation the 
and suing. wife shall, whilst so separated, be considered as 

a feme sole for the purposes of contract, and 
wrongs and injuries, and suing and being sued 
in any civil proceeding ; and her husband shall 
not be liable in respect of any engagement or 
contract she may have entered into, or for any 
wrongful act or omission by her, or for any costs 
she may incur as plaintiff or defendant : Pro- 
vided, that where upon any such judicial sepa- 
ration alimony has been decreed or ordered to 
be paid to the wife, and the same shall not be 
duly paid by the husband, he shall be liable for 
necessaries supplied for her use : Provided also, 
that nothing shall prevent the wife from join- 
ing, or at any time during such separation, in 
the exercise of any joint power given to herself 
and her husband. 
w&b^^SSb? 1 ^' ^ "k*^ lawful for any husband to pre- 
«te.,S husband, 8ent a petition to the said court, praying that 
petition for diaso- his marriage may be dissolved, on the ground 

ri^fffaT that his wife has 8ince the celebration thereof 
presented. been guilty of adultery ; and it shall be lawful 

for any wife to present a petition to the said 
court, praying that her marriage may be dis- 
solved, on the ground that since the celebration 
thereof her husband has been guilty of incestuous 
adultery, or of bigamy with adultery, or of rape, 
or of sodomy or bestiality, or of adultery coupled 
with such cruelty as without adultery would 
have entitled her to a divorce a mensd et thoro, 
or of adultery coupled with desertion, without 
reasonable excuse, for two years or upwards ; 
and every such petition shall state, as distinctly 
as the nature of the case permits, the facts on 
which the claim to have sued marriage dissolved 
•toSerr" 6rta0,IB " ^ oun< ^ e< ^ : Provided that for the purposes of 
this Act, incestuous adultery shall be taken to 
mean adultery committed by a husband with a 
woman with whom, if his wife were dead, he 
could not lawfully contract marriage by reason 
of her being within the prohibited degrees of 
consanguity or affinity : and bigamy shall be 
taken to mean marriage of any person, being 
married, to any other person during the life of 
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the former husband or wife, whether the second 
marriage shall have taken place within the do- 
minions of her Majesty or elsewhere. 

28. Upon any such petition presented by a Adulterer to be a 
husband, the petitioner shall make the alleged c ™»P° ndent - 
adulterer a co-respondent to the said petition, 
unless on special grounds, to be allowed by the 
court, he shall be excused from so doing ; and 
on every petition presented by a wife for disso- 
lution of marriage, the court, if it see fit, may 
direct that the person with whom the husband 
is alleged to have committed adultery be made a 
respondent'; and the parties, or either of them, cause may be 
may insist on having the contested matters of tried by a jury, 
fact tried by a jury, as hereinafter mentioned. 

29. Upon any such petition for the dissolution S tourt * t ^ be 8atis " 
of a marriage, it shall be the duty of the court "iSto?"™ * 
to satisfy itself, so far as it reasonably can, not 

only as to the facts alleged, but also whether or 
no the petitioner has been in any manner acces- 
sory to or conniving at the adultery, or has 
condoned the same, and shall also inquire into 
any counter-charge which may be made against 
the petitioner. 

30. In case the court, on the evidence in rela- Dismissal of 
tion to any such petition, shall not be satisfied P etiti °a. 
that the alleged adultery has been committed, 

or shall find that the petitioner has during the 
marriage been accessory to or conniving at the 
adultery of the other party to the marriage, or 
has condoned the adultery complained of, or that 
the petition is presented or prosecuted in collu- 
sion with either of the respondents, then and in 
any of the said cases the court shall dismiss the 
said petition. 

31. In case the court shall be satisfied on the Power to court 
evidence that the case of the petitioner has been Jj° pronounce 
proved, and shall not find that the petitioner had gohSng marriage. 
been in any manner accessory to or conniving at 

the adultery of the other party to the marriage, or 
has condoned the adultery complained of, or that 
the petition is presented or prosecuted in col- 
lusion with either of the respondents, then the 
court shall pronounce a decree declaring such 
marriage to be dissolved : Provided always, that 
the court shall not be bound to pronounce such 
decree if it shall find that the petitioner has 
during the marriage been guilty of adultery, or 
b5 
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if the petitioner shall, in the opinion of the court, 
have been guilty of unreasonable delay in pre- 
senting or prosecuting such petition, or of cruelty 
towards the other party to the marriage, or of 
having deserted or wilfully separated himself 
or herself from the other party before the adul- 
tery complained of, and without reasonable ex- 
cuse, or of such wilful neglect or misconduct as 
has conduced to the adultery. 

32. The court may, if it shall think fit, on any 
such decree, order that the husband shall, to the 
satinfaction to the court, secure to the wife such 
gross sum of money, or such annual sum of 
money for any term not exceeding her own life, 
as, having regard to her fortune (if any), to the 
ability of the husband, and to the conduct of 
the parties, it shall deem reasonable, and for that 
purpose may refer it to any one of the convey- 
ancing counsel of the Court of Chancery to settle 
and approve of a proper deed or instrument to 
be executed by all necessary parties ; and the 
said court may in such case, if it shall see fit, 
suspend the pronouncing of its decree until such 
deed shall have been duly executed ; and upon 
any petition for dissolution of marriage the Court 
shall have the same power to make interim or* 
ders for payment of nfoney, by way of alimony 
or otherwise, to the wife, as it would have in a 
suit instituted for judicial separation. 

33. Any husband may, either in a petition 
for dissolution of marriage or for judicial sepa- 
ration, or in a petition limited to such object 
only, claim damages from any person on the 
ground of his having committed adultery with 
the wife of such petitioner, and such petition 
shall be served on the alleged adulterer and the 
wife, unless the court shall dispense with such 
service, or direct some other service to be sub- 
stituted ; and the claim made by every such peti- 
tion shall be heard and tried on the same prin- 
ciples, in the same manner, and subject to the 
same or the like rules and regulations as actions 
for criminal conversation are now tried and 
decided in Courts of Common Law ; and all the 
enactments herein contained with reference to 
the hearing and decision of petitions to the court 
shall, so far as may be necessary, be deemed 
applicable to the hearing and decision of peti- 
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tions presented under this enactment ; and the 
damages to be recovered on any such petition 
shall in all cases be ascertained by the verdict of 
a jury, although the respondents or either of 
them may not appear ; and after the verdict has 
been given the court shall have power to direct 
in what manner such damages shall be paid or 
applied, and to direct that the whole or any part 
thereof shall be settled for the benefit of the 
children (if any) of the marriage, or as a pro- 
vision for the maintenance of the wife. 

34. Whenever in any petition presented by a Power to court 
husband the alleged adulterer shall have been^^^^' 
made a co-respondent, and the adultery shall 

have been established, it shall be lawful for the 
court to order the adulterer to pay the whole 
or any part of the costs of the proceedings. 

35. In any suit or other proceeding for obtain- to°mSe°oSer8 
ing a judicial separation or a decree of nullity as to custody of 
of marriage, and on any petiti6n for dissolving childrfi n. 

a marriage, the court may from time to time, 
before making its final decree, make such interim 
orders, and may make such provision in the final 
decree, as it may deem just and proper with 
respect to the custody, maintenance, and edu- 
cation of the children the marriage of whose 
parents is the subject of such suit or other pro- 
ceeding, and may, if it shall think fit, direct 
proper proceedings to be taken for placing such 
children under the protection of the Court of 
Chancery. 

36. In questions of fact arising in proceedings Questions of fact 
under this Act it shall be lawful for, but, except JSJ^the wurt 
as hereinbefore provided, not obligatory upon, 

the court to direct the truth thereof to be deter- 
mined before itself, or before any one or more of 
the judges of the said Court, by the verdict of a 
special or common jury. 

37. The court, or any judge thereof, may make Where a question 
all such rules and orders upon the sheriff or any J i 2?* p ? d *° ** 
other person for procuring the attendance of a may bVsum- 
special or common jury for the trial of such moned as in the 
question as may now be made by any of the Surts? ** W 
Superior Courts of Common Law at Westmin- 
ster, and may also make any other orders which 

to such court or judge may seem requisite ; and 
every such jury shall consist of persons possessing 
the like qualifications, and shall be struck, sum- 



XXXVI 



20 & 21 Victoria, Cap. 85. 



Bights to chal- 
lenge. 



Such question to 
be reduced into 
writing, and a 
jury to be sworn 
to try it. 



Judge to hare 
aame powers as 
at Nisi Prius. 

Bill of exceptions, 
special verdict, 
and special case. 



Court may direct 
issues to try any 
fact. 



Affidavit in sup- 
port of a peti- 
tion. 



moned, ballotted for, and called in like manner as 
if such jury were a jury for the trial of any cause 
in. any of the said Superior Courts ; and every 
juryman so summoned shall be entitled to the 
same rights, and subject to the same duties and 
liabilities, as if he had been duly summoned for 
the trial of any such cause in any of the said 
Superior Courts ; and every party to any such 
proceeding shall be entitled to the same rights 
as to challenge and otherwise as if he were a 
party to any such cause. 

38. When any such question shall be so or- 
dered to be tried, such question shall be reduced 
into writing in such form as the court shall 
direct, and at the trial the jury shall be sworn 
to try the said question, and a true verdict to 
give thereon according to the evidence ; and upon 
every such trial the court or judge shall have 
the same powers, jurisdiction, and authority as 
any judge of any of the said Superior Courts 
sitting at Nisi Prius. 

39. Upon the trial of any such question or of 
any issue under this Act a bill of exceptions may 
be tendered, and a general or special verdict or 
verdicts, subject to a special case, may be re- 
turned, in like manner as in any cause tried in 
any of the said Superior Courts ; and every such 
bill of exceptions, special verdict, and special case 
respectively shall he stated, settled, and sealed 
in like manner as in any cause tried in any of 
the said Superior Courts, and where the trial 
shall not have been had in the Court for Divorce 
and Matrimonial Causes shall be returned into 
such court without any writ of error or other 
writ ; and the matter of law in every such bill 
of exceptions, special verdict, and special case 
shall be heard and determined by the full courts, 
subject to such right of appeal as is hereinafter 
given in other cases. 

40. It shall be lawful for the court to direct 
one or more issue or issues to be tried in any 
Court of Common Law, and either before a judge 
of assize in any county or at the sittings for the 
trial of causes in London or Middlesex, and 
either by a special or common jury, in like man- 
ner as is now done by the Court of Chancery. 

41. Every person seeking a decree of nullity 
of marriage, or a decree of judicial separation, or 
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a dissolution of marriage, or decree in a suit of 
jactitation of marriage, shall, together with the 
petition or other application for the same, file an 
affidavit verifying the same so far as he or she 
is able to do so, and stating that there is not any 
collusion or connivance between the deponent, 
and the other party to the marriage. 

42. Every such petition shall be served on the ^ lce of Peti " 
party to be affected thereby, either within or 
without her Majesty's dominions, in such manner 

as the court shall by any general or special order 
from time to time direct, and for that purpose 
the court shall have all the powers conferred by 
any statute on the Court of Chancery : Provided 
always, that the said court may dispense with 
such service altogether in case it shall seem ne- 
cessary or expedient so to do. 

43. The court may, if it shall think fit, order Examination of 
the attendance of the petitioner, and may exa- petitioner. 
mine him or her, or permit him or her to be 
examined or cross-examined on oath on the 

hearing of any petition, but no such petitioner 
shall be bound to answer any question tending 
to show that he or she has been guilty of adul- 
tery. 

44. The court may from time to time adjourn Adjournment 
the hearing of any such petition, and may re- 
quire further evidence thereon, if it shall see fit 

so to do. 

45. Tn any case in which the court shall pro- Co " rt m *y °*fo* 

J . £ j. . ,. . i r settlement of 

nouncc a sentence of divorce or judicial separa- pr0 perty for bene- 
tion for adultery of the wife, if it shall be made fit of innocent 
appear to the court that the wife is entitled to SSVSL^» 
any property either in possession or reversion, 
it shall be lawful for the court, if it shall think 
proper, to order such settlement as it shall think 
reasonable to be made of such property or any 
part thereof, for the benefit of the innocent 
party, and of the children of the marriage, or 
either or any of them. 

46. Subject to such rules and regulations as Mode of taking 
may be established as herein provided, the wit- evldence - 
nesses in all proceedings before the court where 

their attendance can be had shall be sworn and 
examined orally in open court : Provided that 
parties, except as hereinbefore provided, shall be 
at liberty to verify their respective cases in 
whole or in part by affidavit, but so that the 



xxxriii 20 6 21 Victoria, Cap. 85. 

deponent in every such affidavit shall, on the 
application of the opposite party or by direction 
of the court, be subject to be cross-examined by 
or on behalf of the opposite party orally in open 
court, and after such cross-examination may be 
re-examined orally in open court as aforesaid by 
or on behalf of the party by whom such affidavit 
was filed. 
^SSiT 6 47 : Provided, that where a witness is out of 
give orders for the jurisdiction of the court, or where by reason 
mmfaatio nof of his illness or from other circumstances, the 
or raXe to*^ court shall not think fit to enforce the attend - 
attend. ance of the witness 1 in open court, it shall be 

lawful for the court to order a commission to 
issue for the examination of such witness on 
oath, upon interrogatories or otherwise ; or if 
the witness be within the jurisdiction of the 
court, to order the examination of such witness 
on oath, upon interrogatories or otherwise, be* 
fore any officer of the said court, or other person 
to be named in such order for the purpose ; and 
all the powers given to the Courts of Law at 
Westminster by the Acts of the thirteenth year 
of King George the Third, chapter sixty-three, 
and of the first year of King William the Fourth, 
chapter twenty-two, for enabling the Courts of 
Law at Westminster to issue commissions and 
give orders for the examination of witnesses in 
actions depending in such courts, and to enforce 
such examination, and all the provisions of the 
said Acts, and of any other Acts for enforcing 
or otherwise applicable to such examination and 
the witnesses examined, shall extend and be ap- 
plicable to the court and to the examination of 
witnesses under the commissions and orders of 
the said court, and to the witnesses examined, as 
if such court were one of the Courts of Law at 
Westminster, and the matter before it were an 
action pending in such court. 
Rdesof evidence 43. The rules of evidence observed in the Su- 
SjStoto°beob^ perior Courts of Common Law at Westminster 



shall be applicable to and observed in the trial 
of all questions of fact in the court. 
Attendance of 49 j^q CO urt may, under its seal, issue writs 

witnesses on the * t ? 7 . *. 

Coori, of subpoena or subpoena duces tecum, commanding 

the attendance of witnesses at such time ana 
place as shall be therein expressed ; and such 
writs may be served in any part of Great Britain 
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or Ireland ; and every person served with such 
writ shall be bound to attend and to be sworn and 
give evidence in obedience thereto, in the same 
manner as if it had been a writ of subpoena or 
subpcena duces tecum issued from any of the said 
Superior Courts of Common Law in a cause 
pending therein, and served in Great Britain 
or Ireland, as the case may be : Provided that 
any petitioner required to be examined, or any 
person called as a witness or required or desiring 
to make an affidavit or deposition under or for 
the purposes of this Act, shall be permitted to 
make his solemn affirmation or declaration in- 
stead of being sworn in the circumstances and 
manner in which a person called as a witness or 
desiring to make an affidavit or deposition would 
be permitted so to do under the " Common Law 
Procedure Act, 1854," in cases within the pro- 
visions of that Act. 

50. All persons wilfully deposing or affirming Penalties for false 
falsely in any proceeding before the court shall evidence. 

be deemed to be guilty of perjury, and shall be 
liable to all the pains and penalties attached 
thereto. 

51. The court on the hearing of any suit, pro- Costs, 
ceeding, or petition under this Act, and the 
House of Lords on the hearing of any appeal 
under this Act, may make such order as to 
costs as to such Court or House respectively may 
seem just : Provided always, that there shall be 

no appeal on the subject of costs only. 

52. All decrees and orders to be made by the Enforcement ot 
court in any suit, preceeding, or petition to be decrees! 1 " 1 
instituted under authority of this Act shall be 
enforced and put in execution in the same or 

the' like manner as the judgments, orders, and 
decrees of the High Court of Chancery may be 
now enforced and put in execution. 

53. The court shall make such rules and regu- Power to make 
lations concerning the practice and procedure J^^ed^' *£ d 
under this Act as it may from time to time con- to alter them 
aider expedient, aad shall have full power from *™ n time to 
time to time to revoke or alter the same. e * 

54. The court shall have full power fr> fix and Fees to be regu- 
regulate from time to time the fees payable upon lated - 

all proceedings before it, all which fees shall be 
received, paid, and applied as herein directed : 
Provided always, that the said court may make 
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such rules and regulations as it may deem ne- 
cessary and expedient for enabling persons to 
sue in the said court in forma pauperis. 

55. Either party dissatisfied with any decision 
Appeal from the of the court in any matter which, according to 
Jttfc 0[jHn»j7 the provisions aforesaid, may be made by the 
to the full ©cmrt. j u( jg e Ordinary alone, may, within three calen- 
dar months after the pronouncing thereof, appeal 
therefrom to the full court, whose decision shall 
be final. 

56. Either party dissatisfied with the decision 
Appeal to the of the full court on any petition for the dissolution 
ca*eof Mtition ** °* a mar " a .? e mav > within three months after 
tor dissolution of the pronouncing thereof, appeal therefrom to the 
marriage. House of Lords if Parliament be then sitting, or 

if Parliament be not sitting at the end of such 
three months, then within fourteen days next 
after its meeting ; and on the hearing of any 
such appeal the House of Lords may either dis- 
miss the appeal or reverse the decree, or remit 
the case to the court, to be dealt with in all 
respects as the House of Lords shall direct. 

57. When the time hereby limited for appeal- 
liberty to PJJ** eB ing against any decree dissolving a marriage 

marry again. gna jj have expired, and no appeal shall have 

been presented against such decree, or when any 

such appeal shall have, been dismissed, or when 

in the result of any appeal any marriage shall be 

declared to be dissolved, but not sooner, it shall be 

lawful for the respective parties thereto to marry 

again, as if the prior marriage had been dissolved 

by death : Provided always, that no clergyman in 

No clergyman holy orders of the United Church of England 

Miemnue certain ^^ Irel* 11 ^ shall be compelled to solemnize the 

marriages. marriage of any person whose former marriage 

may have been dissolved on the ground of his or 

her adultery, or shall be liable to any suit, 

penalty, or censure for solemnizing or refusing 

to solemnize the marriage of any such person. 

58. Provided always, That when any minister 

CbnS%°ifr^ of "^ clmrch or ckaP 61 of the United Church of 
fuses to' perform England and Ireland shall refuse to perform 
marriage cere- such marriage service between any persons who 

Si^ma^er- but for such r^ 8 * 1 would *» entitled to have 
form such service, the same service performed in such church or 
chapel, such minister shall permit any other 
minister in holy orders of the said United 
Church, entitled to officiate within the diocese 
in which such church or chapel is situate, to 
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perform such marriage service in such church or 
chapel. 

69. After this Act shall have come into opera- 
tion no action shall be maintainable in England No action in Eng- 
for criminal conversation. SSEST 3 

60. None of the fees payable under this Act, 

except as herein expressly provided, shall be All fees, except as 
received in money, but every such fee shall be JSdrf *to^coT! > " 
collected and received by a stamp denoting the lected by stamps, 
amount of the fee * which would otherwise be 
payable; and the fees to be so collected by 
stamps shall be " stamp duties,*' and be under 
the management of the commissioners of inland 
revenue. 

61. The provisions contained in or referred to 

by an Act of the present session of Parliament, Provisions con- 
44 to amend the laws relating to probates and g^oSEtlJ 
letters of administration in England," and appli- Probate to be 
cable to the collection and payment and accounts appUcab1 ^^ 
of the fees to be received thereunder by means aS? 0868 
of stamps, and to such stamps, and the vellum, 
parchment, or paper on or to which the same 
shall be impressed or affixed, and in relation 
to documents which ought to have stamps 
impressed thereon or affixed thereto, and 
to the punishment of persons for such wrong- 
ful acts as therein mentioned in relation to 
stamps, or fees or sums of money which ought 
to be collected by means of stamps, shall be 
applicable to and for the purposes of this Act, as 
if such provisions as aforesaid had been con- 
tained or referred to in this Act with reference 
to the like matters, and the court under this Act 
had been mentioned, instead of the Court of Pro- 
bate, or the judge thereof as the case may be. 

62. It shall be lawful for the Commissioners 

of her Majesty's Treasury, out of such moneys as Expenses of the 
may be provided and appropriated by Parlia- court to be paid 
ment for the purpose, to cause to be paid all ^provided by* 
necessary expenses of the court under this Act, Parliament. 
and other expenses which may be incurred in 
carrying the provisions of this Act into effect, 
except as herein otherwise provided. 

63. The same amount of stamp duty as is now 
payable on the admission of a proctor to any Stamp duty on 
Ecclesiastical Court shall be payable by every Sjj^^JJJ" 
person to be admitted as a proctor in the Court certificates. 

of Divorce and Matrimonial Causes, or in the 
Court of Probate, who shall not have been pre- 
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▼iously admitted as a proctor in the other of 
such Courts, or in an Ecclesiastical or Admiralty 
Court, and have paid the sjamp duty in respect 
thereof ; and every person who shall practise as 
a proctor or as a solicitor or attorney in the said 
Court of Divorce and Matrimonial Causes, or 
the said Court of Probate, shall obtain an annual 
certificate to authorise him so to do, under the 
Stamp Duty Acts, in the same manner aa proc- 
tors practising in the Ecclesiastical or Admiralty 
Courts, and solicitors and attorneys practising in 
her Majesty's Courts at Westminster, are now 
required to do by the said Acts or any of them, 
and shall be subject and liable to the same 
penalties and disabilities in case of any neglect 
to obtain such certificates as such proctors, 
attorneys, and solicitors are now subject and 
liable to for any similar neglect, and as if the 
clauses and provisions of the said Acts in relation 
to such certificates had been inserted in this Act, 
and specially enacted in reference to proctors, 
solicitors, and attorneys practising in the said 
Court of Divorce and Matrimonial Causes and 
Court of Probate, provided that one annual 
certificate only shall be required for any one 
person, although he may practise in more than 
one of the capacities aforesaid, or in several of 
the courts hereinbefore mentioned. 
Compensation to 64. Every person who at the time of the pass- 
vntton. m g f this Act has been duly admitted and is 

practising as a proctor in any Ecclesiastical 
Court in England shall, at the expiration of two 
years from and after the commencement of this 
Act, be entitled to make a claim for compensa- 
tion to the Commissioners of her Majesty's 
Treasury; and the said commissioners, by ex- 
amination of evidence on oath (which they 
are hereby empowered to administer), or other- 
wise, as they shall think fit, shall enquire 
into and ascertain the loss, if any, of profes- 
sional gains and profits in respect of suits relating 
to marriage and divorce sustained by such proc- 
tors respectively, upon a comparison in each case 
of the average clear gains of the three years im- 
mediately before the commencement of this Act, 
arising from such last-mentioned business, and 
the average of the same gains during the two 
years immediately succeeding the commencement 
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of this Act ; and the said commissioners shall in 
each case, having regard to all the circumstances, 
award a reasonable compensation, by way of 
annuity, to the persons sustaining such loss, 
during their lives, but in no case shall such an- 
nuity exceed one half of the annual loss so ascer- 
tained as aforesaid ; and such annuities shall be 
mid out of moneys to be annually provided by 
Parliament for that purpose, and the persons 
receiving the same shall be subject to the pro- 
visions contained in the nineteenth section of the 
Act of fourth and fifth William the Fourth, 
chapter twenty-four. 

65. In case the Judge of the Court of Probate As to salary of 
established by any Act passed during the present ^Jj^jj ^^ of 
session shall be appointed Judge Ordinary of the pointed judfferf 
Court for Divorce and Matrimonial Causes, the Court of Divorce, 
salary of such judge shall be the sum of five *°" 
thousand pounds per annum; but such judge, if 
afterwards appointed Judge of the Admiralty 
Court, shall not be entitled to any increase of 
salary. 

06. Any one of Her Majesty's principal secre- £ ower f gl s 2 a S' 
taries of State may order every judge, registrar, o^au fetters 
or other officer of any Ecclesiastical Court in patent, records, 
England or the Isle of Man, or any other person JStedftSmST 
having the public custody of or control over any Ecclesiastical 
letters patent, records, deeds, processes, acts, Courts, 
proceedings, books, documents, or other instru- 
ment relating to marriages, or to suits for 
Jivorce, nullity of marriage, restitution of con- 
jugal rights, or to any other matters or causes 
matrimonial, except marriage licenses, to trans- 
nit the same, at such times and in such manner, 
» such places in London or Westminster, and 
inder such regulations as the said Secretary of Penalty on dis- 
>tate may appoint ; and if any judge, registrar, JJ^KJ? 8 such 
►fficer, or other person shall wilfully disobey such 
•rder he shall for the first offence forfeit the sum 
f one hundred pounds, to be recoverable by any 
egistrar of the Court of Probate as a debt under 
his Act in any of the Superior Courts at West- 
linster, and for the second and subsequent 
ffences the Judge Ordinary may commit the 
erson so offending to prison for any period not 
tceeding three calendar months, provided that 
le warrant of committal be countersigned by 
ne of her Majesty's principal Secretaries of 
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or variation of such order or decree, or the cessa- 
tion or discontinuance of such separation, 
where alleged 11. In all cases now pending, or hereafter to 

redden* Court ** commencea< > m whicn, on the petition of a 
mlySxlw himto husband for a divorce, the alleged adulterer is 
be dismissed from made a co-respendent, or in which, on the petition 
the suit f a w if e) the person with whom the husband ia 

alleged to have committed adultery is made & 
respondent, it shall be lawful for the court, after 
the close of the evidence on the part of the peti- 
tioner, to direct such co-respondent or respondent 
to be dismissed from the suit, if it shall think 
there is not sufficient evidence against him or 
her. 
Persons who ad- 12 - Registrars, surrogates, commissioners for 
minister oaths taking oaths in the Court of Chancery, and all 
Vhltc 20 *? to <>th er persons now or hereafter authorized to 
administer under administer oaths under the Act of the twentieth 
20 m 21 Vict " an( ^ twenty-first Victoria, chapter seventy-seven, 
c ' or under this Act, shall have power to administer 

oaths under the Act of the twentieth and twenty- 
first Victoria, chapter eighty-five. 
Bills of proctors, 13. The bill of any proctor, attorney, or solid- 
attoraies, Ac. to tor, for any fees, charges, or disbursements in 
taction* t0 respect of any business transacted in the Court 
for Divorce and Matrimonial Causes, and whether 
the same was transacted before the full court or 
before the Judge Ordinary, shall, as well between 
proctor, or attorney, or solicitor, and client, as 
between party and party, be subject to taxation 
by any one of the registrars belonging to the 
principal registry of the Court of Probate, and 
the mode in which any such bill shall be referred 
for taxation, and by whom the costs of the taxa- 
tion shall be paid, shall be regulated by the rules 
and orders to be made under the Act of the 
twentieth and twenty-first of Victoria, chapter 
eighty-five, and the certificate of the registrar of 
the amount at which such bill is taxed shall he 
subject to appeal to the judge of the said court 
Power to enforce ^. The Judge Ordinary of the Court for Divorce 
decree as to costs, and Matrimonial Causes, and the registrars of 
the principal registry of the Court of Probate, 
shall respectively, in any case where an ecclesias- 
tical court having matrimonial jurisdiction had, 
previously to the commencement of the Act of 
the twentieth and twenty-first Victoria, chapter 
eighty-five, made any order or decree in respect 
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of costs, have the same power of taxing such 
costs, and enforcing payment thereof, or of other- 
wise carrying such order or decree into effect, as 
if the cause wherein such decree was made had 
been originally commenced and prosecuted in the 
said Court for Divorce and Matrimonial Causes : 
Provided, that in taxing any such costs, or any 
other costs incurred in causes depending in any 
ecclesiastical court previously to the commence- 
ment of the said recited Act, all fees, charges, and 
expenses shall be allowed which might have been 
legally made, charged, and enforced according 
to the practice of the Court of Arches. 

15. The Judge Ordinary of the Court for Judge to exercise 
Divorce and Matrimonial Causes shall have and JJJforiS^ver 
exercise, over proctors, solicitors, and attornies pJoctorsf dtc. 
practising in the said court, the like authority 

and control as is now exercised by the judges of 
any court of equity or of common law over per- 
sons practising therein as proctors, solicitors, or 
attornies. 

16. It shall be lawful for the Judge Ordinary commissioners 
of the Court for Divorce and Matrimonial Causes f a lH5 ppo J nted 
to appoint, by commission under seal of the court, Man, 6 &c. e ° 
any persons practising as solicitors in the Isle of 

Man, in the Channel Islands > or any of them, to 
administer oaths, and to take declarations or 
affirmations, to be used in the said court ; and 
such persons shall be entitled from time to time 
to charge and take such fees as any other persons 
performing the same duties in the Court for 
Divorce and Matrimonial Causes may charge and 
take. 

17. Whereas doubts maybe entertained whether Appeal in cases 
the right of appeal given by the Act of the |£j5j££ f Ue to 
twentieth and twenty-first Victoria, chapter SeHaaee of 
eighty-five, section fifty-six, extends to sentences Lords. 

on petitions for nullity of marriage : be it enacted 
and declared, that either party dissatisfied with 
any such sentence may appeal therefrom in the 
same manner, within the same time, and subject 
to the same regulations as affect appeals against 
sentences on petitions for the dissolution of 
marriage. 

18. Where any trial shall have been had by Judge ordinary 
a jury before the full court or before the Judge mav M*nt rule 
Ordinary, or upon any issue directed by the full ™ *° r new iTal > 
court or by the Judge Ordinary, it shall be 
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lawful for the Judge Ordinary, subject to any 
rules to be hereafter made, to grant a rule nisi 
for a new trial, but no such rule shall be made 
absolute except by the full court. 
8o much of so ft 19. So much of the Act of the twentieth and 
StoS^J&^.*^« B «y- & *t Victoria, chapter eighty-five, as 
to judges of authorizes application to be made for restitution 
assize repeitod. f conjugal rights or for judicial separation by 
petition to any judge of assize, and as relates to 
the proceedings on such petition, shall be and the 
same is hereby repealed. 
Affidavits, before 20. In cases where it is necessary to obtain 
■worn when affidavits, declarations, or affirmations to be used 
partiee^naking in the Court for Divorce and Matrimonial Causes 
them reside in from persons residing in foreign parts out of her 
foreign parts. Majesty's dominions, the same may be sworn, 
declared, or affirmed before the persons em- 
powered to administer oaths under the Act of 
the sixth of George the fourth, chapter eighty- 
seven, or under the Act of the eighteenth and 
nineteenth of Victoria, chapter forty-two ; pro* 
vided that in places where there are no such 
persons as are mentioned in the said Acts, such 
affidavits, declarations, or affirmations may be 
made, declared, and affirmed before any foreign 
local magistrate or other person having authority 
to administer an oath there. 
Affidavits, b.fore 21. Affidavits, declarations, and affirmations 
whom to be to fog UBe d m fa e Court for Divorce and Matri- 
monial Causes may be sworn and taken in 
Scotland, Ireland, the Ids of Man, the Channd 
Idands, or any colony, island, plantation, or 
place out of England under the dominion of her 
Majesty, before any court, judge, notary public, 
or person lawfully authorized to administer 
oaths in such country, colony, island, plantation, 
or place respectively, or, so far as relates to the 
Ide of Man and the Channd Idands, before any 
commissary, ecclesiastical judge, or surrogate 
who at the time of the passing of the Act oflast 
session, chapter seventy-seven, was authorized to 
administer oaths in the Ide of Man or in the 
Channd Islands respectively ; and all registrars 
and other officers of the Court for Divorce and 
Matrimonial Causes shall take judicial notice of 
the seal or signature, as the case may be, of any 
such judge, notary public, or person, which shall 
be attached, suspended, or subscribed to any 
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such affidavit, declaration, or affirmation, or to 
any other document. 

22. If any person shall forge any such seal or ^^Mj^ 
signature as last aforesaid, or any seal or signa- guilty offetany. 
tore impressed, affixed, or subscribed under the 
provisions of the said Act of the Sixth of George 
the Fourth, or of the said Act of the eighteenth 
and nineteenth of Victoria^ to any affidavit, de- 
claration, or affirmation to be used in the Court 
for Divorce and Matrimonial Causes, or shall 
tender in evidence any such document as afore- 
said with a false or counterfeit seal or signature 
thereto, knowing the same to be false or counter- 
feit, he shall be guilty of felony, and shall upon 
conviction be liable to penal servitude for the term 
of his life, or for any term not less than seven 
years, or to be imprisoned, with or without hard 
labour, for any term not exceeding three years 
nor less than one year ; and whenever any such 
document has been admitted in evidence by 
virtue of this Act, the court or the person who 
has admitted the same may, at the request of 
any party against whom the same is so admitted 
in evidence, direct that the same shall be im- 
pounded, and be kept in the custody of some 
officer of the court or other proper person, for 
such period and subject to such conditions as 
to the said court or person shall seem meet : and 
every person charged with committing any 
felony under this Act may be dealt with, indicted, 
tried, and, if convicted, sentenced, and his 
offence may be laid and charged to have been 
committed, in the county, district, or place in 
which he may be apprehended or be in cus- 
tody; and every accessory before or after the 
fact to any such offence may be dealt with, 
indicted, tried, and, if convicted, sentenced, 
and his offence laid and charged to have 
been committed, in any county, district, or 
place in which the principal offender may be 
tried. 

23. Any person who shall wilfully give false ES^jJw* * 
evidence, or who shall wilfully swear, affirm, or a surrogate guSy 
declare falsely, in any affidavit or deposition of perjury. 
made under tne authority of this Act before any 
surrogate having authority to administer oaths 
under the Act of the twentieth and twenty-first 
Victoria, chapter seventy-seven, or before any 
c2 



lvi Rules and Orders, <kd; 

28. After the Answer of the husband has been filed, the 
wife may, at its next sitting, move the court to decree her 
alimony pendite lite; provided that the wife shall, two 
days at least before she so moves the court, give notice to 
her husband, or to his proctor, solicitor, or attorney, of her 
intention so to do. 

29. A wife who has obtained a decree of judicial separa- 
tion in her favour, and has previously filed her petition 
for alimony, may, unless in cases where an appeal to the 
full court is interposed, move the court to decree her per- 
manent alimony ; provided that she shall, eight days «t 
least before making any such motion, give notice to the 
husband, or to his proctor, solicitor, or attorney, of her 
intention so to do. 

30. Where a decree of judicial separation has been pro- 
nounced, it shall not be necessary for either party to enter 
into a bond conditioned against marrying again. 

31. Every subpoena shall be written or printed on 
parchment, and may include the names of any number of 
witnesses. The party issuing the same, or his or her 
proctor, solicitor, or attorney, shall take it, together with 
a praecipe, to the registry, and there get it signed and 
sealed, and there deposit the praecipe. — Forms of subpoena 
are given, No* 6 and 8 ; and forms of praecipe, Nos. 7 
and 9. 

32. The petitioner or respondent may call upon the 
other party, by notice in writing, to admit any document, 
saving any just exceptions; and in case of refusal or 
neglect to admit the same, the costs of proving the docu- 
ment shall be paid by the party so neglecting or refusing, 
whatever the result of the cause may be, unless the Judge 
Ordinary shall certify that the refusal to admit was 
reasonable ; and when such notice to admit has not been 
given, no costs of proving any document shall be given, 
except in cases where the Amission to give the notice is in 
the opinion of the registrar a saving of expense. 

33. The hearing of the cause shall be conducted in 
Court, and the counsel shall address the Court, subject to 
the same rules and regulations as now obtain in the 
Courts of Common Law. 

34 The Registrar shall, in cases tried by a jury, enter 
on the record the finding of the jury and the decree of the 
Court, and shall sign the same. In all cases the Registrar 
shall enter the decree of the Court in the Court Book. 

35. In cases to be tried upon affidavit the petitioner and 
respondent shall file their affidavits within eight days 
from the filing of the last proceeding. 

36. Counter-affidavits to any facts stated in any such affi- 
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davits may be filed by either party within fifteen days from 
the filing of the affidavit which they are intended to answer. 

37. Affidavits in reply to counter affidavits may be filed 
by permission of the Judge Ordinary granted on motion 
or summons, but not otherwise. 

38. Applications to produce a deponent in the cause, for 
the purpose of cross-examination, shall be made on sum- 
mons to the Judge Ordinary sitting in chambers. 

39. Applications on the part of a wife deserted by her 
husband for an order to protect her earnings and pro- 
perty, acquired since the commencement of such desertion, 
shall be made on summons to the Judge Ordinary in 
chambers, and supported by affidavit. — A form of applica- 
tion is given, No. 13. 

40. Applications foi the discharge of any order made to 
protect the earnings and property of the wife are to be 
founded on affidavit. 

41. Petitions to the Court for the reversal of a decree of 
judicial separation must set out the grounds upon which 
the petitioner relies, as in form No. 14. 

42. Any person desirous of prosecuting a suit informA 
pauperis shall lay a case before counsel, and obtain an 
opinion from such counsel that he or she has reasonable 
grounds for applying to the Court for relief. 

43. No person shall be admitted to prosecute a suit in 
formd pauperis without the order of the Judge Ordinary; 
and to obtain such order the case laid before counsel for 
his opinion, and his opinion thereon, with an affidavit of 
the party or of his or her attorney that the same case 
contains a full and true statement of all the material facts, 
to the best of his or her knowledge and belief, and an 
affidavit by the party applying that he or she is not worth 
£25, after payment of his or her just debts, save and 
except his or her wearing apparel, shall be produced at 
the time such application is made. 

44. Where a pauper omits to proceed to trial pursuant 
to notice, he or she may be called upon by summons to 
show cause why he or she should not pay costs, though he 
or she has not been dispaupered, and why all further pro- 
ceedings should not be stayed until such costs be paid. 

45. Every application for a new trial in respect of 
causes tried before a jury is to be lodged in the Itegistrv 
within a month from the day on which the cause was tried. 

46. If the petitioner or respondent, unless by leave of 
the Judge Ordinary previously obtained, fail to deliver 
the answer, reply, or other proceeding within the time 
specified in these rules, the other party shall not be com- 
pelled to receive the same, unless by direction of the 

e 5 
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Judge Ordinary. The expense of every such application 
to the Judge Ordinary shall fall on the party causing the 
delay, unless the Judge Ordinary shall otherwise direct 

47. Where a special time is limited for filing affidavits, 
no affidavit filed after that time shall be used unless by 
leave of the Judge Ordinary. 

48. Wherever it becomes necessary to give a notice to 
the opposite party in the cause, such notice shall be in 
writing, signed by the party, or by his or her proctor, 
solicitor, or attorney. 

49. The addition and true place of abode of every per- 
son making an affidavit is to be inserted therein. 

50. In every affidavit made by two or more persons the 
names of the several persons making it are to be written 
in the jurat. 

51. No affidavit shall be read or made use of in any 
matte* depending in court in the jurat of which there is 
any interlineation or erasure. 

52. Where an affidavit is made by any person who is 
blind, or who, from his or her signature or otherwise, ap- 
pears to be illiterate, the person before whom such affi- 
davit is made is to state in the jurat that the affidavit was 
read in the presence of the party making the same, and 
that such party seemed to, and according to the belief of 
such person did, understand the same, and also that the 
said party made his or her mark or wrote his or her sig- 
nature in the presence of the person before whom the 
affidavit was made. 

53. No affidavit is to be deemed sufficient which has 
been sworn before the party on whose behalf the same is 
offered, or before his or her proctor, solicitor, or attorney, 
or before a clerk of his proctor, solicitor, or attorney. 

54. A proctor, solicitor, or attorney, and their clerks 
respectively, if acting for any other proctor, solicitor, or 
attorney, shall be subject to the rules m respect to taking 
affidavits which are applicable to those in whose stead 
they are acting. 

55. The Registry of the Court for Divorce and Matri- 
monial Causes, and the clerks employed therein, shall be 
subject to and under the control of the Registrars of the 
Principal Registry of the Court of Probate, in the same 
way and to the same extent as the principal registry of the 
Court of Probate and the clerks therein is and are. 

56. The Record Keepers, the Clerk of papers, the Sealer, 
the ushers, and other officers belonging to the Court of 
Probate, shall discharge the same duties in the Court lor 
Divorce and Matrimonial Causes, and in the registry 
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thereof, as they discharge in the Court of Probate and the 
principal registry thereof. 

57. The Judge Ordinary shall in every case in which a 
time is fixed by these rules for the performance of any 
act have a power to extend the same to such time and 
with such qualifications and restrictions and on such 
terms as to him may seem fit. 



FURTHER 
RULES AND REGULATIONS 

MADE UNDER 

The provisions of 20 db 21 Vict. c. 85, and 21 & 22 Vict. c. 108. 



Office Copies, Extracts, &c 

1. The Registrars of the Court of Probate are to have 
the custody of all pleadings and other documents now or 
hereafter to be brought in and filed in any matter or suit 
depending in the Court for Divorce and Matrimonial 
Causes ; and all rules and orders, and fees payable in 
respect of searches for and inspection or copies of and 
extracts from and attendances with documents deposited in 
the Registry of the Court of Probate, shall extend to 
such pleadings and other documents brought in and filed 
in the Court for Divorce and Matrimonial Causes, save 
that the length of such last-mentioned documents shall 
in all cases be computed at the rate of seventy-two words 
per folio. 

2. Office copies of documents furnished from the Registry 
of the Court of Probate will not be collated with the ori- 
ginals from which the same are copied unless specially 
required. Every copy so required to be examined shall 
be certified under the hand of one of the Principal Regis- 
trars of the Court of Probate to be an examined copy. 

Proceedings in Causes. 

3. In order to prevent the time limited for bringing in 
answers and other pleadings and proceedings from expiring 
before application can be made to the Judge Ordinary for 
an extension thereof any one of the Principal Registrars 
of the Court of Probate may, upon reasonable cause being 
shown, extend the time for bringing in such answer or 
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other pleading or proceeding, provided that such time 
shall in no case be extended beyond the day upon which 
the Judge Ordinary shall next sit in open Court or in 
Chambers. 

,<4. No cause is to be called on for hearing or trial until 
after the expiration of ten days from the day when the 
same has been set down as ready for hearing or trial, and 
notice thereof has been given, save with consent of all 
parties to the suit 

5. The time fixed by these Rules and Regulations, or by 
former Rules and Regulations made under the provisions 
of 20 & 21 Vict c. 85, for bringing in petitions, answers, 
and pleadings, or for any other proceeding in a cause 
depending in the Court for Divorce and Matrimonial 
Causes, shall in all cases be exclusive of Sundays. 

Costs. 

6. When an appointment has been made by a Registrar 
of the Court of Probate for taxing any bill of costs, and 
one party only attends at the time appointed, the registrar 
may nevertheless proceed to tax the bill after the expira- 
tion of a quarter of a hour, upon being satisfied by affi- 
davit that due notice of the time appointed was served on 
the other party. 

7. If more than one-sixth is deducted from any bill of 
costs taxed asbetween practitioner and client, the costs in- 
curred in the taxation thereof shall be deducted from the 
sum allowed on taxation, if so much remains due, otherwise 
the same shall be paid by the practitioner to the client 

Affidavits, 

8. No affidavit will be admitted in any matter depend- 
ing in the Court for Divorce and Matrimonial Causes in 
which any material part is written on an erasure. 



Summonses. 

1. A summons may be taken out by any person and in 
any matter or suit depending in the Court for Divorce and 
Matrimonial Causes. 

2. A printed form must be obtained and filled up with 
the object of the summons. It must then be taken into 
the Registry, where the blank left in the printed form for 
the time when the summons is to be made returnable, 
will be filled up and the signature of the Registrar will be 
obtained. 
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3. The name of the cause or matter and of the agent 
taking out the summons is then to be entered in a book 
to be called the Summons Book, and the Summons re- 
turned to the applicant, who is to serve a copy on the 1 
party to be summoned. This copy (except in cases where 
the consent of the party to be served has been obtained 
and endorsed on the summons) must be served one clear 
day at least before the summons is returnable, and before 
7 p.m. On Saturdays the copy of the summons is to be 
served before 2 p.m. 

4. On the day and at the hour named in the summons 
the party issuing the same is to present himself with the 
original summons at the Judge's Chambers. 

6". Both parties will be heard by the Judge, who will 
make such order as he may think fit, and a minute of 
such order will' be made by the Registrar in the Summons 
Book. 

6. If the party summoned do not appear after the lapse 
of half an hour from the time named in the summons, the 
other party shall be at liberty to go before the Judge, 
who will thereupon make such order as he may think 
fit. 

7. An attendance on behalf of the party summoned for 
the space of half an hour, if the other party do not during 
such time appear, will be deemed sufficient, and bar the 
party taking out the summons from the right to go before 
the Judge on that occasion. 

8. If a formal order is desired, the same may be had on 
the application of either party, and for that purpose the 
original summons, or the copy served on the party sum- 
moned, must be filed in the Registry. An order will 
thereupon be drawn up, and delivered to the person filing 
such summons or copy. 

9. If a summons is brought to the Registry, with con- 
sent to an order, signed by the party summoned, or his 
proctor, solicitor, or attorney, endorsed thereon, an order 
will be drawn up without the necessity of going before 
the Judge: Provided that the order sought is in the 
opinion of the Registrar one which the Judge, under the 
circumstances, would make. 

(Signed) CHELMSFORD, C. 
CAMPBELL. 
A. E. COCKBTTRN. 
FRED. POLLOCK. 
WM. WIGHTMAN. 
ED. VAUGHAN WILLIAMS. 
SAMUEL MARTIN. 
C. CRESSWELL. 



TABLE OF FEES 



TO BE TAKEN IK THE 



COURT FOR DIVORCE AND MATRI- 
MONIAL CAUSES. 



£. s. d 

On every citation . . . . » ,050 

On entering appearance 2 6 

Filing a petition 5 

Filing an answer 5 

Filing a reply . 5 

Filing any further replication to a petition .050 
Filing application for an order for the protection 

of a wife's earnings and property . .050 

Filing application for discharge of such order .050 

Filing interrogatories 5 

Filing answer of each deponent to interroga- 
tories , 5 

On every motion by counsel, inclusive of filing 

the case for motion 5 

Entering order of the Court on motion .050 

Summons to attend in chambers . . .026 
For entering order of Court on summons . .026 

Filing notice 10 

On depositing the record 10 

For the settling of the record by one of the 

registrars .10 

Setting a cause down for hearing or trial . .050 
Entering sentence or final decree in a cause . 10 
Entering special verdict, if five folios of seventy- 
two words or under 2 6 

If exceeding five folios, per folio of seventy-two 

words 6 

Entering decree or order in pursuance of a writ- 
ten judgment from the Judge of an Eccle- 
siastical Court 10 

Entering any decree or order for alimony . .050 
Entering order directing how damages shall be 
applied 5 



20 db 21 Victoria, Cap. 85. lxiii 

Entering order providing for custody, mainte- 
nance, or education of children, if two folios of 
seventy-two words or under . . . .050 
Entering order for settlement of the wife's pro- 
perty, if two folios of seventy-two words or 

under .050 

If either of the above orders exceed five folios, 

for each additional folio 2 

Entering any minute, order, or decree in the 
Court Book other than the decrees or orders 

before specified 2 6 

On withdrawal of a cause after same is set down 
for hearing, to be paid by the party at whose 
instance it is withdrawn . . . .050 

On the hearing or trial of a cause : 

From the plaintiff . . . * . .10 
From the defendant or defendants . . 15 
If the hearing or trial continues more than one 
day, for each day : 

From the plaintiff 10 

From the defendant or defendants . . 10 
Producing the Judge's notes . . . .050 
Bill of exceptions signed by the Judge . .050 
Entering on the record the finding of the Jury 

or the decision of the Judge . . . .050 

On every subpoena 2 6 

On a certificate under the hand of the Judge .026 
On every commission issuing under seal of 

the Court 10 

Writ of attachment 7 6 

Writ of sequestration 10 

On lodging instrument of appeal . . .0100 
Search in court books, if within the last two 

years 10 

If at an earlier period than within two years .020 
In case the court books to be searched or the 
documents required are not in the registry, in 

addition to the above 2 6 

Filing and entry of remission of appeal . . 10 
Filing exhibits, not exceeding ten, for each ex- 
hibit 1 

Exceeding ten, but not exceeding twenty . . 10 
Exceeding twenty but not exceeding fifty . 15 

If exceeding fifty 10 

Office copies of minutes, orders, or decrees, 
Judge's notes or other documents filed in a 
cause : 
If five folios of seventy-two words or under 2 6 
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If exceeding five folios of seventy-two 

words, per folio 6 

In case the same are under seal of the court, 
in addition for the seal . . . .050 
Filing every affidavit or other document brought 
into court or depsoited in the registry for 
filing which no fee is before specified .026 

Taxing every bill of costs : 

If three folios of seventy-two words or 

under 2 6 

If exceeding three folios of seventy-two 
words ....... 

When taxed, as between party and party, 

per folio O a. 6 

When taxed as between practitioner and 

client, per folio 10 

For administering oaths to each deponent . .010 
Examiuer appointed to take evidence under a 
commission for examination of witnesses, for 
each day's attendance, besides travelling ex- 
penses 3 3 



ADDITIONAL TABLE OF FEES 

TO HE TAKEN IK 

THE REGISTRY OF THE COURT FOR 

DIVORCE AND MATRIMONIAL CAUSES. 

£. & d. 
For marking each Exhibit annexed to an affidavit 10 
For settling the form of advertisements of cita- 
tions or other advertisements . . .060 
For taking the evidence of one or more witnesses 
before the Registrar, for each day, and within 
three miles of the General Post Office .330 
If beyond that distance . . .550 
If for part of a day only, such smaller fee as 
the Registrar in his discretion shall think 
proper. 
For entering order for the protection of a wife's 

earnings and property . .050 

For the order under seal of the Court . 10 



&) & 21 Vict. c. 85 and 21 <£ 22 Vict. e. 108. lxv 

For entering an order of the Eegistrars of 
the Court of Probate the same fee as 
would be payable for entering a similar 
osder made by the Judge. 
For each appointment of a Commissioner . .10 
For a rule nisi for a new trial . . . .050 



FEES 

TO BE TAKEN FOR THEIE OWN USE 

BY. THE 

PROCTORS, SOLICITORS AND ATTORNIES. 

Practising in her Majesty's Court for Divorce and Matri- 
monial Causes. 



Citations, fSubpcenas, Writs, and Service of same. 

£ s. d 
Citation, including praecipe . . . .076 
Citation to see proceedings, including praecipe 7 6 

Certificate of service 2 6 

Subpoena ad testificandum and praecipe . .076 
Subpeena duces tecum, if five folios of seventy- 
two words or under, and praecipe . . .076 
If the subpoena exceeds five folios in length, for 

each additional folio of seventy-two yards .010 
Writ of attachment, including praecipe . .076 
Writ of sequestration, including praecipe . .076 
Service of petition, citation, or subpoena, if within 
miles of the place of business of the practi- 
tioner, or of the person employed to effect the 

service 5 

If beyond that distance and not exceeding 
ten miles, for every mile one way . .010 
Drawing and engrossing affidavit of service, if 

three folios of seventy-two words or under .050 
If above for every additional folio, including 

two a copy for the Court . . .014 
In cases in which the person to be served shall 
avoid service, or shall reside beyond the juris-, 
diction, except in Scotland or Ireland, a sum 
to be allowed for service according to the 
circumstances. 



lxvi Additional Table of Fees. 

Instructions. 

Instructions for citations, petitions, answers, or 
other pleadings, for interrogatories, special 
affidavits, or applications for an order for pro- 
. tection of a wife's earnings and property .068 

Ditto to defend suit 6 8 

Ditto for brief, or case for hearing • . 13 4 
If there are several witnesses examined, 
and the brief or case is necessarily long, 
an additional fee will be allowed. 

Pleadings, 

Drawing and engrossing petition, if ten folios of 
seventy-two words or under, including a copy 

to file 10 

If exceeding ten folios, for every additional 

folio, including a copy to file . . .014 

Drawing and engrossing answers, replications, 

and other subsequent statements, petitions for 

alimony, and answers thereto, if ten folios of 

seventy-two words or under, including a copy 

to file 10 

If exceeding ten folios, for every additional 
folio, including a copy to file . . .014 
Copies of petitions, answers, and other plead- 
ings, also of exhibits, or other documents, at 
per folio of seventy-two words . . .004 
If any exhibit or other document to be copied, 
or any part thereof contains pencil marks or 
writing, or the copy thereof, or any part 
thereof, is required to be made fac simile, in 
addition to any other fee for the copy : 
For every folio of pencil marks or writing, 
or copy fac simile, or part of a folio .004 
Drawing the record, if fifteen folios of seventy- 
two words or under, including copy to file . 10 
If exceeding fifteen folios, for every addi- 
tional folio of seventy-two words, in- 
cluding copy to file 8 

Engrossing record to file, at per folio of seventy- 
two words, exclusive of parchment . .006 
For case for motion, including fair copy for 

Judge 10 

If necessarily more than seven folios of seventy- 
two words in length, for every additional 
folio, including copy for the Judge . .014 
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£ s. d. 

Copy for adverse party, per folio of seventy- 
two words 4 

Drawing and engrossing demurrer, inclusive of 
the statement of any matter of law to be 
argued, for ten folios of seventy-two words or 

under . 10 

If exceeding ten folios of seventy-two 
words, for every additional folio of 
seventy-two words 10 

Copy of the issue on demurrer, at per folio of 

seventy-two words 4 

Drawing bill of costs, per folio of seventy-two 

words, including copy for taxation . . .010 

Copy for the adverse party, per folio of seventy- 
two words 4 

Drawing any instrument to be filed in or issued 
by the registry for which no other fee is herein 
allowed, inclusive of fair copy to be filed or 
issued, per folio of seventy-two words . .014 

For perusing and abstracting pleadings, affida- 
vits, exhibits, and other documents, per folio 
of seventy-two words 4 

Notices. 

All necessary notices, if three folios or under, in- 
clusive of copy and service . . . .060 
If exceeding three folios, for every addi- 
tional folio, including copy and service .010 

In all cases where service of a notice is necessary 
beyond two miles of the place of business of 
the practitioner, or of the person employed to 
effect the service, the same fee as upon the 
service of a citation. 

Copy of summons or order of the judge, or rule 
nisi, and service 5 

Attendances. 

On entering appearance 6 8 

To search for appearance to citation . . .068 
On counsel with brief^ when the fee to counsel 

is one guinea 3 4 

When the fee to counsel exceeds one guinea and 

is under five guineas 6 8 

When the fee is five guineas and upwards . 13 4 

On consultation 13 4 

On conference .... ..068 



Ixriii Fees,<kc. 

£ 8. d. 

In pursuance of notice to admit . . .068 

For every hour after the first . .068 

On trial or hearing when cause is in paper and 

not tried or heard) or on motion in court . 13 4 
On trial or hearing * * . * . .110 
If it lasts the whole day . . ..220 

On taxation of bill of costs. . » * . O 13 4 
If very long an additional fee will be 
allowed. 
On examination of witnesses under a commission — 

If in England or Wales, per diem . .220 

If elsewhere 3 3 

For all necessary attendances in chambers before 
the Judge Ordinary, or before a commissioner, 
or counsel, in the Registry, or upon the ad- 
verse parties or practitioner, for which no 
other fee is herein allowed . .068 

Briefs, Cases for Hearing, Letters, <&c. 

For drawing brief or case for hearing, per folio 

of seventy-two words 10 

For each copy, per folio of seventy- two words .004 
Every necessary letter during the dependance 

of the cause 3 6 

Term fees, letters, and messengers, each term in 

which any business is done . . . 15 

(110 
For maps or plans each from < to 

(330 
i 10 
Copies of same, if required each from < to 

( 1 .0 

Affidavits. 

For drawing affidavit, if five folios of seventy- 
two words or under, including copy for the 
Court or Registry 6 8 

If above five folios, for each additional folio, in- 
cluding copy for the court . . . .014 

Interrogatories. 

For drawing the same, at per folio of seventy- 
two words 10 

Copy thereof to be delivered to the examiner 
and filed, at per folio of seventy-two words .004 
If it becomes necessary for proctors, solicitors, or attor- 



20 & 21 Vict. c. 85, and 21 & 22 Vict, c 108. lxix 

nies to transact any business for which no fee is herein 
specified, such fee shall be taken by them as would be 
allowed for similar business done in the Courts of Com- 
mon Law and Equity, as the case may be. 



FEES 

TO BE TAKEN FOR THE USE OF OTHER PERSONS 

BY TH* 

PROCTORS, SOLICITORS, AND ATTORNIES 

Practising in the Court for Divorce and Matrimonial 
Causes. 



Counsels' CUM* Fees. 

Not to exceed as under : £ s. d. 

Upon a fee to counsel under 5 guineas . .026 
6 guineas and under 10 guineas . .060 
10 guineas and under 20 guineas . . 10 
20 guineas and under 30 guineas . 16 

30 guineas and under 50 guineas . .10 
50 guineas and upwards— at per cent, on 

the fee paid 2 10 

On consultation : 

Senior's clerk . . . • . .076 

Junior's clerk 2 6 

On a general retainer 10 6 

On a common retainer . . . • .026 
On conference .050 

Witnesses' Expenses. 

Allowance to witnesses, including their board 
and lodging : # 

Common witnesses, such as labourers, jour- 
neymen, &c. &c: 

If resident within five miles of the 

General Post Office, per diem . 5 

If resident beyond that distance, per S 
diem., from ... . . ) 



5 
to 
7 6 



Ik Fees, dbc. 

Master tradesmen, yeomen, farmers, &c: £. s. <L 

If resident with five miles of the) 7 6 

General Post Office, per diem, > to 

from . . . . ) 10 

If resident beyond that distance, per I ^ 

diem, from . . . • ) o 15 
Auctioneers and Accountants: 

If resident within five miles of the ") 10 6 

General Post Office, per diem, > to 

from ) 1 1 

If resident beyond that distance, per 1 . 

diem, from . . . ' r l l 

Professional men : 

If resident within five miles of the 
General Post Office, per diem . .110 

( 9 9ft 

If resident beyond that distance, per \ ^ 

diem, from . . . • ( 3 3 o 
Clerks to attornies, or others : 

If resident within five miles of the 

General Post Office, per diem . . 10 6 

If resident beyond that distance, per \ to 

diem, from . ' f 1 

Engineers and surveyors : 

If resident within five miles of the 
General Post Office, per diem . .110 

If resident beyond that distance, per 1 . 

diem, from . . . * f a 3 

Notaries, per diem 110 

Esquires, Dankers, merchants, and gentle- 
men, per diem 110 

Females, according to station in life : 

If resident within five miles of the S . 

General Post Office, per diem, from J 10 

If resident beyond that distance, per \ +T 
diem, from . . . • ( 1 
Police inspector : 

If resident within five miles of the 
General Post Office, per diem . .050 

If resident beyond that distance, per j 7 6 
diem,from . . . . { *° 
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Police constable: £ s. d. 

If resident within five miles of the 
General Post Office, per diem , .030 

If resident beyond that distance, per \ to 
diem, from . . . • ( 7 6 
The travelling expenses of witnesses will be 
allowed according to the sums reasonably and 
actually paid ; but in no case will there be an 
allowance for such expenses of more than 1*. 
per mile one way. 
Surrogates or Commissioners for taking oaths: 
For administering oaths to each depo- 
nent 16 

For marking each exhibit annexed to 
an affidavit 1 a 

(Signed) CHELMSFOBD, C. 
CAMPBELL. 
A. E. COCKBURN. 
FRED. POLLOCK. 
WM, WIGHTMAN. 
ED. VAUGHAN WILLIAMS. 
SAMUEL MARTIN. 
C. CRESSWELL. 



FOKMS, 

Which are to be followed as nearly as the circumstances of 
each case wiU allow. 



No. 1. — Citation. • 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

Victoria, by the Grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith. 
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To A.B., of , in the county of 

Whereas C.B n of , claiming to have been 

lawfully married to you the said AM., has filed her peti- 
tion against you in our said court, praying for 
wherein she alleges that you have committed adultery [or 
have been guilty of cruelty towards her the said CM., or 
as the ease may be] : Now this is to command you, that 
within eight days of the service of this on you, inclusive 
of the day of such service, you do appear in our said 
court then and there to make answer to the said petition, 
a copy whereof, sealed with the seal of our said court, is 
herewith served upon you. And take notice, that in 
default of your so doing, the Judge Ordinary of our said 
court [or the Judges of our said court] will proceed to 
hear the said charge [or charges] proved in due course of 
law, and to pronounce sentence therein, your absence, not- 
withstanding. 

(Signed) E.F., Registrar. 




Indorsement to be made after service. 

This citation was duly served by G.H. on the within- 
named AM., of at on the 
day of 18 . 

(Signed) G.E. 



No. 2.-~-Prcecipe for Citation. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

Citation for AM., of , against CM., of 

, for a judicial separation by reason of adul- 
tery [or as the ease may be]. 

(Signed) P.A., proctor, solicitor, or attorney for 
the said CM. [or CM. in person.] 
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No. 3. — Petition for Divorce.(a) 

To the Judge Ordinary of Her Majesty's Court for Divorce 
and Matrimonial Causes. 

The day of 18 . 

!The petition of A.B., of , showeth, — 

1. That your petitioner was on the day of 

, 18 , lawfully married to C. B, f then C.Z., 
widow, at : 

2. That after his said marriage your petitioner lived 
and cohabited with his said wife at , 
and at , and that your petitioner and 
his said wife have had issue of their said marriage 
three children ; to wit, one son and two daughters : 

3. That on the day of , 18 , 
and other days between that day and , 
the said C.B., at , in the county of 

, committed adultery with R.S. : 

4. That in and during the months of January, February, 
and March, 18 , the said C.B. frequently visited 
the said RJS. at , and on divers of such 
occasions committed adultery with the said U.S. 

Your petitioner therefore humbly prays, — 
That your Lordship will be pleased to decree : 

[Here set out the Relief sought.] 

And that your petitioner may have such further and 
other relief m the premises as to your Lordship 
may seem meet. 

And your petitioner will ever pray, &c(5) 



No, 4. — Form of Answer. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

The day of ,18 . 

A.B. v. C.B. 

(a) If the petition be for judicial separation, the above form ia 
good j if for divorce, it must be addressed " To the Judges of 
Her Majesty's Court for Divorce and Matrimonial Causes." Evans 
V. Evans, 6 W. R 356; Wright v. Wright, 28 L. J. P. & M., 32. 

(*) It may be here observed that affidavits should be intitled 
In ,the Court and cause; but if a petition for dissolution of 
marriage has been filed, but no citation has issued, affidavits 
should either have no heading or be entitled, " In the matter of 
the Petition of A.B." Gapp v Gapp, 28 L. J., P. & M. 48. 
d 
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The respondent, C.B.. by P.A., her proctor, solicitor 
or attorney Tor in person], saith, — 

1. That she denies that she committed adultery with 
R.S.j as set forth in the said petition : 

2. ^Respondent farther saith, that on the 

day of , 18 , and on the other days 

between that day and , the said A.B^ at 

, in the county of , com- 

mitted adultery with X Y. 

[In like manner respondent is to state connivance, 
condonation, or other matters relied on as a ground 
for dismissing the petition.] 

Wherefore this respondent humbly prays, — 
That your Lordship will be pleased to reject the 
prayer of the said petition, and decree, &c. 
And this respondent will ever pray, &c. 



No. 6.—*Entry of an Appearance. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

^..Petitioner, 1 J *2ZffiJg S g5^, 

[Here insert the address required by Rule No. 13.] 
Entered this day of , 18 . 



No 6. — Form of Subpoena ad testificandum. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith, to [names of all witnesses included in the subpoena], 
greeting. We command you and every of you to be and 
appear m your proper persons before [insert the name of 
the judge], Judge Ordinary of our Court for Divorce and 
Matrimonial Causes, at , on the 

day of , 18 , by of 

the clock in the forenoon of the same day, and so from day 
to day until the cause of proceeding is tried, to testify the 
truth, according to your knowledge, in a certain cause now 
in our court before our said judge depending [or now be- 
fore our said court depending], between A.B., petitioner, 
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and C.B n respondent [or in a certain cause or proceeding 
now in our court before our said judge depending {or now 
before our said court depending), in default of the appear- 
ance of ], on the part of the [petitioner or 
respondent, or a* the case may be\ and at the aforesaid day 
between the parties aforesaid to be tried [or in default as 
aforesaid, between the parties aforesaid to be tried]. And 
this you nor any of you shall in nowise omit, under the 
penalty of every of you of 10Q£ Witness [insert the name 
of the judge"], at the Court for Divorce and Matrimonial 
Causes, the day of , 18 , in the 
year of our reign. 

(Signed) EJF^ Registrar. 



No. 7. — Prcscipefor Subpoma ad testificandum. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

Subpoena of [insert vntnesses* names'], to testify between 
A.B., Petitioner, and C.B., Respondent, on the part of the 
Petitioner [or Respondent]. 

( A.B. ) (P'^-f Petitioner's or Respond- 
Signed) < * " ■ >or< ent's] proctor, solicitor, or 
(.°-*- J I attorney. 



No. S.—Subpwna duces tecum. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith, to [names of all parties included in the subpoena], 
greeting. We command you and every of you to be and 
appear in your proper persons before [insert the name of 
the judge], Judge Ordinary of our Cfourt for Divorce and 
Matrimonial Causes [or before our said court, as the case 
may be\, at , on the 

day of , by of the clock in the 

forenoon of the same day, and so from day to day until 
the cause or proceeding is heard, and also that you bring 
with you, and produce at the time and place aforesaid 
[here describe shortly the deeds, letters, 'papers, Sfc, required 
to be produced], then and there to testify and show all and 
singular those things which you or either of you know, or 
the said deed or instrument doth import, of and concern- 
ing a certain cause or proceeding now in our said court 
d2 
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before our said Judge Ordinary [or now before our said 
court, as the case may be] depending, between A.B., peti- 
tioner, and C.B.y respondent [or in a certain cause or 
proceeding now in our said court before our said Judge 
Ordinary (or now before our said court) depending, in 
default of the appearance of ], on the part of 

the petitioner [or respondent], and on the aforesaid day 
between the parties aforesaid to be tried. And this you 
nor any of you shall in nowise omit under the penalty of 
every of you of 1002. Witness [insert the name of the 
judge], at our Court for Divorce and Matrimonial Causes, 
the day of , 18 , in the 

year of our reign. 

(Signed) RF, Registrar. 



No. 9.— Praecipe for Subpoena duces tecum. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 



Subpoena for to testify and produce, dtc 

between A.B., Petitioner, and &2?.,Respondent, on the part 
of the Petitioner or [Respondent]. 

iAB ) {P*A~> Petitioner's [or Respond - 
(Signed) < -r~ > or < ent's] proctor, solicitor, or 
( c -»* ) ( attorney. 



No. 10.— Notice to admit Documents. 

A. B. v. C.B. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

Take notice, that the P 6 * 10ner m this cause proposes 
respondent 
to adduce in evidence the several documents hereunder 
specified, and that the same may be inspected by the 
respondent ^ Qn between the 

petitioner 

hours of and , and the re8 P°? lden<i 

petitioner 

is hereby required, within forty-eight hours from the 
last-mentioned hour, to admit that such of the said docu- 
ments as are specified to be originals were respectively 
written, signed, or executed as they purport respectively 
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to have been, that such as are specified to be copies are 
true copies, and that such documents as are stated to 
have been served, sent, or delivered were so served, sent, 
or delivered respectively, saving all just exceptions to the 
admissibility of all such documents as evidence in the 
cause. 

To i fl-fl- \ or *° &R9 proctor, solicitor, ( 
( A.B. ] <>r attorney for ( 

/g:~~ a a\ S A.B. ) or G.H., proctor, solicitor, or $ 
(Signed) j^ J attorney for \ 

[Sere describe the Documents}. 



No. 11.— Form of Record. 

In her Majesty's Court for Divorce and Matrimonial 
Causes. 

The day of ,18 . 

A.B. v. as. 

A.B. did, in his petition presented in this cause, allege 
that C.B. did, to wit on the day of , 

18 , commit adultery with U.S. 

[Here insert the allegations of the petition.'] 

C.B. did, in answer thereto, deny [insert the denial and 
any other necessary matters contained in the answer]. 
Whereupon the said A.B. denied that [here insert the 
substance of the replication, if any, and so on for the further 
statements, if any]. 

Therefore let a jury come. 



No. 12.~-Petitionfor Alimony. 

To the Judge Ordinary of Her Majesty's Court for Divorce 
and Matrimonial Causes. 

C.B. v. A.B. 

The day of , 18 ,. 

The petition of C.B., the lawful wife of A.B., showeth, — 

1. That the said A.B. has for many years carried on the 
business at , and from such; 
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business derives the net annual income of £ : 

2. That the said A.B. holds shares of the 

Railway Company, amounting in valne to 
£ , and yielding a clear annual dividend 

to him of £ 

3. That the said A.B. is possessed of stock-in-trade in 
his said business of to the value of £ 

[And so on far any other faculties which the husband may 
possess."] 

Your petitioner therefore humbly prays, — 
That your Lordship will be pleased to decree her such 
sum or sums of money by way of alimony pendente 
lite [or permanent alimony] as to your Lordship shall 
seem meet 
And your petitioner will ever pray, &c. 



No 13. —Form of Application under Sect. 21. 

To the Judge Ordinary of the Court for Divorce and 

Matrimonial Causes. 
The application of C.B., of , the lawful wife 

or A.B., showeth, — 
That on the day of she was 

lawfully married to A.B. at 
That she lived and cohabited with the said A.B. for 
years at , and also at , 

and hath had children, issue of her said 

marriage, of whom are now living with the 

applicant, and wholly dependent upon her earnings : 
That on or about the said A.B., with- 

out any reasonable cause, deserted this applicant, and 
hath ever since remained separate and apart from 
her: 
That since the desertion of her said husband this applicant 
hath maintained herself by her own industry [or on 
her own property, as the case may be\ and hath 
thereby and otherwise acquired certain property, 
consisting of [here state generally the nature of the 
property], 
Wherefore she prays an order for the protection of her 
earnings and property acquired since the said 
day of , from the said A.B., and from all cre- 

ditors and persons claiming under him. 
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No. 14. — Petition for reversal of Decree. 

To the Judge Ordinary of her Majesty's Court for Divorce 
and Matrimonial Causes. 

The day of 18 . 

The petition of A.B., of , showeth, — 

1. That your petitioner was on the day 
of lawfully married to : 

2. That on the day of your 
Lordship, at the petition of , pronounced 
a decree affecting this petitioner, to the effect follow- 
ing ; to wit : 

[Here set out the decree*"]. 

3. That such decree was obtained in the absence of your 
petitioner, who was then residing at 

[State facts tending to show that the petitioner did 
not know of the proceedings; and further, that 
had he known he might have offered a sufficient 
defence.] 

or, 

That there was reasonable ground for your petitioner 
leaving his said wife, for that his said wife 

[Here state any legal grounds justifying the peti- 
tionees separation from his wife.] 

Your petitioner therefore humbly prays, — 

That your Lordship will be pleased to reverse the said 
decree. 

And your petitioner will ever pray, &©. 



The following additional Forms may be found 
useful ; we have numbered them consecutively 
with those in the Rules and Orders : — 



No. 16. — Petition alleging Incestuous Adultery. 

he Judges of her Me 
Matrimc 

The day of 



To the Judges of her Majesty's Court for Divorce and 
Matrimonial Causes. 
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The petition of A.B., of showeth, — 

1. That your petitioner was on the day of 

, 18 , lawfully married to CJD., then a 
bachelor (or widower), at 

2. That after her said marriage your petitioner lived 
and cohabited with her said husband at 

, and at , and that your 

petitioner and her said'husband have had issue of their 
said marriage nine children ; to wit, five sons and 
four daughters ; 

3. That John Smith and Mary Smith were on the 

day of in the year of our Lord one 

thousand eight hundred and , lawfully married 

together at ^ , and that your petitioner is 

the lawful child of the marriage of the said John 
and Mary Smith, and that one Jane Smith is also the 
lawful (a) child of the said John Smith and Mary 
Smith. 

4. That the said C.D., on the day of 

, in the year of our Lord one thousand eight 
hundred and fifty , at , 

incestuously committed adultery with the said Jane 
Smith, sister or half-sister of your petitioner. 

Your petitioner therefore humbly prays, &c. 



No, 16. — Petition alleging Bigamy with Adultery. 

(For a woman.) 

To the Judges of her Majesty's Court for Divorce and 
Matrimonial Causes. 

The day of A.D. 18 . 

Thepetition of -4.2?., showeth, 

1. That your petitioner was on the day of 

in the year of our Lord one thousand 
eight hundred and , lawfully married to (7.2?., 

bachelor, at Saint Mary's church, in the parish of 

2. That after the said marriage your petitioner lived 
and cohabited with her said husband at , 
in the county of , and at in 

(a) The word lawful is unnecessary here, as it must be remem- 
bered that illegitimate children cannot marry with their legi- 
timate brothers or sisters, &c. 
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the county of , and that your petitioner 

and her said husband have had issue of their 
said marriage four children, to wit, two sons and 
two daughters. 

3. That afterwards, that is to say, on the 

day of , one thousand eight hundred and 

fifty , at , in the county of 

, the said CJS. feloniously and unlawfully did 
marry and take to wife one E.F., and to her, EJ?., was 
then and there married. 

4. That the said C.B. afterwards, that is to say, at 

, in the county of , on the 

day of , one thousand eight 

hundred and fifty , consummated the said 

pretended and illegal marriage with the said E.F., 
and cohabited and lived and committed adultery with 
her at , in the county of , 

on the day of , and on the 

day of , and at 

on the day of , and on 

divers other occasions. 
Your petitioner therefore, &c 



No. 17. — Petition alleging Cruelty. 

To the Judge Ordinary of her Majesty's Court for Divorce 
and Matrimonial Causes. 

The day of a.d. 18 . 

The petition of A.B. showeth, 

1. That, &c. (as in Form 15, p. lxxix.) 

** 99 » •» » 

2. That on the day of , in the 
year of our Lord One thousand eight hundred and 
fifty . , and on other occasions, the said CD., 
did at , on the day of 

and on other occasions did make an assault 
upon and beat the petitioner. 

4. That on the day, of , the 

said C.J)., did at , spit in the face of the 

petitioner. 

5. That on or about the day of 

the said CD., did communicate a venereal disease to 
the petitioner (a). 

(a) If this allegation be inserted, it is, of course, also evi- 
dence of adultery. See ante, " Digest ;" and the petition must 
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6. That tout petitioner cannot, by reason of the premises,* 
safely live and cohabit with him the said CD. 
Your petitioner therefore, &c. 

[The following is the petition in Marchmont v. March- 
mont: — 

" 1. That, &c. (as in Form 15„ p. .) 

*• » »> n n 

'' 3. That shortly after their said marriage the said H.M., 
commenced and has to the present time continued 
treating your petitioner with great unkindness and 
cruelty, that he frequently endeavoured to extort, 
and did extort, large sums of money from your 
petitioner by violence and threats of violence ; that 
he frequently in violent and offensive language 
abused your petitioner, violently assaulted her, and, 
on one occasion, in the month of February, 1858> 
struck your petitioner on the forehead ; that by 
reason of the said continued ill-treatment on the part 
of her said husband your petitioner's health has 
been greatly impaired. 
" 4th. That by reason of her husband's ill-treatment 
and threats, your petitioner has on divers occasions 
been compelled to leave her house and seek the pro- 
tection of her friends, but has been induced to return 
to cohabitation with her said husband by his solemn 
promise that he would treat her kindly for the future ; 
that in consequence of her said husband violating his 
promises and continuing to treat your petitioner with 
said unkindness and cruelty, your petitioner was com- 
pelled to seek the protection of the law ; that accord- 
ingly on the 10th day of June inst., your petitioner's 
said husband was by warrant brought Defore the 
Honourable G. C. N. one of the magistrates sitting at 
the Lambeth Police Court, and was by the said magis- 
trate bound over to keep the peace towards your 
petitioner for three months ; that your petitioner 
nevertheless has been too much alarmed to return, and 
has not returned to cohabit with her said husband. 
u Your petitioner therefore, &c. M ] 



No. 18.— Petition in cases of Nullity by reason of undue 
Celebration, or Impotency. 

1. That on the day of , a mar- 

then be addressed to " The Judges," &c, and include an alle- 
gation of adultery. 
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riage was at had and celebrated accord- 

ing to form by law established between your petitioner 
and C. B. 

2. That, &c. (If it be a case of nullity by reason of defect in 

the marriage itself such as undue publication of banns 
proceed as in No. K>. p. lxxix. 

3. Tnat (Set out such irregularities as render the marriage 

a nullity) as the said marriage was by banns ; but the 
said C A, and your petitioner wilfully and fraudu- 
lently caused such banns to be published in the names 
of A. S. H. and C. B. 

If the case be of Impotency, instead of Nos. 2 <& 3, say : — 

" 2. That at the time of the celebration of such pretended 
marriage as aforesaid your petitioner was of the age 
of , [this must be within the natural age 

for the procreation of children], and the said C. B. was 
of the , but the said 0. B. then was and 

is incurably malformed, deformed, and impotent, and 
incapable of consummating the said marriage, whereof 
your petitioner was then unaware. 

Your petitioner therefore humbly prays that your 
Lordships will be pleased to declare that the said 
marriage in fact, but illegally, celebrated between your 
petitioner and the said V. B. is null and void. 

And to decree that the said C. B. t may pay the costs of 
and incident to this suit. 

And that your petitioner may have such further and 
other relief in the premises as to your Lordships may 
seem meet. 

And your petitioner will &c. 



No. 19. — Petition in cases ofNuUUy by reason of Bigamy, 

[Commence as in Form 15, calling the petitioner by her 
maiden name, and adding > "falsely called A. B" the hus- 
band's name.] 

1. That, &c. [as in Form 18, p. lxxxii). , 

2. That on the day of , the 
said C. B. was at , in lawfully 
married to H. 2?., then H. X, spinster. 

3. That at the time of such celebration as in the first 
paragraph mentioned, the said H. B. was still alive, 
and was then still the lawful wife of the said C, B. 

Your petitioner therefore &c. (as in Form 18). 
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No. 20.— Petition in cases of Nullity by reason of Con- 
sanguinity. 

[Commence as in Form 18]. 

1. That &c. (as in Form 18). . 

2. That the petitioner is the niece of the said C B. 
Your petitioner therefore, &c. (as in Form 18). 



No. 21.— The some by reason of Affinity. 
[Commence as in Form 20.] 

1. That, &c (as in Form 20). 

2. That the said €. £. was on the day of 

, lawfully married to EB. then EF^ 
spinster. 

3. That your petitioner is the sister of the said EM. 
formerly EF. 

Your petitioner, &c. (as in Form 18). 



No. 22— 7%a Same by reason of Insanity. 

The petition of #./£, Committee of the person and estate 
of A.B., showetV- 

1. That, &c. [As in Form 18, substituting "A.B' % for 
petitioner, and giving the maiden name of the alleged 
wife, say AJS>] 

2. That such celebration was procured by the fraudulent 
contrivance of the said AJS. 

3. That at the time of such celebration as aforesaid the 
said A.B. was of unsound mind, and incapable of duly 
contracting marriage. 

Your petitioner therefore humbly prayeth that your 
Lordships will be pleased to declare that the said mar- 
riage in fact, but illegally celebrated, between the 
said A.B. and A.S. is null and void 

And to decree that the said A.S. may pay the costs of 
and incident to the suit. 

And that your petitioner and the said AM, may have 
such further and other relief in the premises as to 
your Lordships may seem meet. 

And your petitioner, &. 
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No. 23. — Petition for Restitution of Conjugal Rights. 
(Commence as in Form 15. p. lxxx.) 

1. That &c. (As in Form 15). 

2. That &c. (As in Form 15). 

3. That the said C.B. hath ever since the 

day of without any just cause refused and 

still doth refuse to permit your petitioner to cohabit 
with him, and to render her conjugal rights. 

Your petitioner therefore prays that your Lordship will 
be pleased to declare that your petitioner was law- 
fully married to the said U.Bi, and to order that the 
' said C.B. do take home and receive your petitioner, 
as his wife, and render her conjugal rights, and that 
he pay the costs, &c. 

And that your petitioner may have such further and 
other relief, &c. 

And. your petitioner will ever pray, &c. 



No. 24.— Answer to the Above (a). 
[Commence as in Form 4, p. lxxiii.] 

1. That he denies that he hath refused to permit the 
petitioner to cohabit with him as alleged. 

2. That he denies that he refused to render her conjugal 
rights as alleged. 

31 That before such refusal on his part, as in the peti- 
tion alleged, the petitioner had on the 
day of , at , and on other 

occasions, committed adultery with one 

, wherefore he, the respondent, refused her 
cohabitation and conjugal rights as alleged. 

4. That before such refusal on his part, as alleged, the 
petitioner did on the day of 

, and on other occasions, strike, beat, and be- 
have cruelly to the respondent [set out acts as in 
Petition for Cruelty, ante, No. 18} Wherefore, &c. 

[If the Respondent insert the first two paragraphs only, 
conclude as in Form 4, ante. If, however, he allege 
the facts contained in the third paragraph, it would 
seem that the following would be the correct con- 
clusion.] 

(a) See " Digest," "Restitution." 
e 
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husband may institute proceedings in, after reco- 
very ...... 212 

husband must be proved insane at very time of mar- 
riage ...... 212 

by reason of non-compliance vrith Marriage Acts . 212 

where marriage has been by banns . . 214 

object of banns ..... 214 

marriage without any, void . . . 214 
cases of ..... 214—217 

where marriage has been by license . . 217 

distinction from case of banns . . . 217 
not void where license obtained from a person not 

authorized unless both parties knew it . 218 



ex Index. 

TBIAL- continued. Page 

new trial 

time to apply for ... . Mi 

appeal . 65, xl 

to Judge Ordinary from decision* of magistrates 66 
to rail court from decisions of Judge Ordinary 

may be within three months . .66 

facte must be taken to be same as those proved 67 
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form of application . . . lxxviii 

application for discharge of, to be founded on 

affidavit ..... lvii 

forma pauperis ..... 

application for leave to sue in, must be sup- 
ported by counsel's opinion and by affidavit . 72 
form of petition .... ixxxvii 
application for costs on neglect of pauper to pro- 
ceed to trial ..... 73 
enlarging limited time .... lvii, lix 
costs, 

see "Costs." 

WIPE, 

See various headings. 
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